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Archibald Alexander, 

Arms Control Assoc.VitAfSprOVG 

Ilev. Hurry Apolewhite, United Churc: 
Christ. 

I/lrs. J. Berenson? Board of Directors, 

USA. 

Dr. Harrison Brown, California Institute o 1 
Technology. 

William J. Butler, U.N. Representative ol 
tire International Commission 0/ Jurists. 

Rev. Sterling Cary, President, National 
Council of Churches of Christ/lri the U.S.A. 

Hon. Joseph S. Clark, Chairman, Coalition 
on National Priorities and Military Policy. 

Dr. Barry Commoner, Center lor the Elol- 
ogy of Natural Systems, .Washington Unlv., 
St. Louis. j 

Norman Cousins, Editor, Saturday Review/ 
World. / 

Dr. Paul Doty, Haxvqfd University. 

William Epstein, Fortner Chief of Disarma- 
ment Affairs Division/ UN Secretariat. 

Hon. Seymour M. /Finger, Director, Ralph 
Bunche Institute or/ the UN, CUNT. 

Hon. Donald M. Phaser, M.C. 

Dr. Richard Gardner, Professor of Law and 
International Organization, Columbia Unlv. 

Sanford Gottlieb, Executive Director, Coali- 
tion. on National Priorities and Military 
Policy. i 

Thomas Halsted, Executive Director, "The 
Arms Control Association. 

Maril Hasegdwa. President, U.S, Section. 
Women’s International League for Peace and 
Freedom. j 

Hedda Herfdrix, Public Relations Con- 
sultant. j 

Dr. David _R. Inglls, Professor of Physics, 
Univ. of Has^ 

Dr. Marvtn Kalkstein, State Univ.. of .New 
York. Stony Brook. 

Donald If. Keys, World Association of 
World Federalists, 

Dr. BetW Goetz Lall, NT. State School 
of Industrial Labor Relations, Cornell Unlv. 

Dr. Arthiir Larson, Director, Rule of Law 
Research Center, Duke Unlv. 

Oscar dd Lima, Vice-Chairman, UNA/USA, 

Dr. Franklin A. Long, Director of the Pro- 
gram on /Science, Technology and Society, 
Cornell Univ. 

Dr. Burke Marshall, Deputy Dean, -Tale 
Law Schdol. 

Seymour Melman, Co-Chairman, SANE. 

Dr. Hans J. Morgenthau, Professor of 
Political) Science. Graduate School, CUNY. 

Hon. Wayne Morse, Co-Chairman, SANE. 

Earl Osborn, Institute for International 
Order, j 

Mrs. Mildred Fersinger, U.N. Representa- 
tive for] the U.S; YWCA. 

Mrs. Jo Fomerance, Co-Chairman, Commit- 
tee on (Disarmament and Peacekeeping Con- 
ference of U.N. Representatives, UNA/USA. 

Mrs J Frances Sawyer, President,, Women 
United for the "United Nations. 


Whereas the conclusion of a comprehensl 
test ban treaty will reinforce the Nonprolifer- 
ation of Nuclear Weapons Treaty, and /will 
rulflll our pledge in the Partial Tesy Ban 
Treaty; 

Whereas there has been significant prog- 
ress in the detection and identiflaation of 
underground nuclear tests by sei/mological 
and other means; and 

Whereas the SALT accords of 1972 have 
placed quantitative llmitations/on offensive 
and defensive- strategic weapcftis. and have 
established important precectots for arms 
control verification procedures; and 

Whereas early achievement of total nu- 
clear test cessation would have many benefi- 
cial consequences; creating/a more favorable 
international arms control climate; impos- 
ing further finite limits oji the nuclear arms 
race; releasing resources /or domestic needs; 
protecting our environment from growing 
testing dangers; making more stable exist- 
ing arms limitations agreements; and com- 
plementing the ongouw strategic arms lim- 
itation. talks; Now, therefore, be It 

Resolved, That it is the sense of the Sen- 
ate that the President of the United States 
( 1 ) should propose an immediate suspension 
on underground nuclear testing to remain 
in effect so long as /he Soviet Union abstains 
from underground/ testing, and (2) should 
set forth promptly a. new proposal to the 
Government of the Union of Soviet Social 
1st Republics and/other nations for a perma- 
nent treaty to bs/n all nuclear tests. 
Introduced February 20, 1973. 

Reported by me Senate Foreign Relations 
Committee June 13, 1973, by a vote of. 14 to 1. 

PRINCIPAL SPONSORS 
Kennedy ( 

Humphrey ( 

(R-N.J.) , Ma- 


'-Massf, -Muskie (D-Maine), 
Minnl , Hart (R-Mich):, Case 
las (R-Mdi. 


COSPONSORS 

Abourezk (£)-S. Dak), Bayh (D-Ind) , Biden 
<D-Del), Burdick <D-N. Dak) , Church (D- 
Idaho), Cla^k (D-Iowa), Cranston (D-Cal), 
Fulbright (p-Ark) , Gravel (D-Alaska) , Has- 
kell (D-Colf), Hathaway (D-Maine) , Hughes 
(D-Towa), Iffartke (D-Ind) . 

Inouye (D-Hawali), Magnuson (D-Wash),.. 
McGovern I(D-S. Dak), Mondale (D-Minn), 
Moss (D-lttah) , Nelson (D-Wls), Pell. (D- 
R.r.)., Prosmire (D-Wls), Ribicoff (D-Conn), 
Stevenson t (D-Ill), Tunney (D-Cal), Wil- 
liams (D-«bT.J.) , McGee (D-Wyo) Brooke (R- 
Mass), Hatfield (R-Oreg), Javits (R-N.T.l, 
Dole (R-^Iau) . 

1 — 

CONCLUSION OP MORNING 
| BUSINESS 


Mr. -ROBERT C. BTRD. Mr. Presi- 
Mrst Marjorie Schell. Committee for a New dent, ii there further morning business? 

. The/ PRESIDING OFFICER. Is there 
further morning, business? If not, morn- 
ing business is closed. 


Chinq Policy, 

Dr.i Herbert Scoviile, Jr.,. Federation of 
American Scientists. 

Dr.) John Toll, Professor of Physics and 
President State Univ. at Stony Brook. 

Jack Tourin, President, American. Ethical 
Unio/i. 

Mils. Carolyn Tumarkin, Women United for 
the U-N. 

Mi. Paul Warnke. 

Drj Jerome Wiesner, President, Mass. In- 
stitrie of Technology. 

Dr] Herman Will, Jr., Associate General 
Secretary, Board of Christian Social Con- 
cerns] of the United Methodist Church. 

Jarfp 'Wurf, President, American Federa- 
tion oi State, County Sc Municipal Employees, 
AFL-C^O. 

Charles W. Tost, Former Head. U.S, Mis- 
sion to the U.N. 


i UMOUS-CONSENT REQUEST 

ROBERT C. BYRD. Mr. President, 
unanimous consent that at such 
> the House message relating to a 
tivity Commission is laid before 
date, there be a 30-minute time 
ion thereon, to be equally divided 
between the majority and minority lead- 
era or their designees. 

Mr. President, I withdraw that re- 
quest temporarily. 


. to l]f 


UNANIMOUS-CONSENT AGREEMENT 

Mr. ROBERT C. BYRD. Mr. President, 
I : usic unanimous consent that at the time 
onproliferation of Nuclear Weapons 15. R. J.15.4j3, & JjjJi t' 
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\Senate Resolution 67 
Whereas\t,he United States Is committed 
In the Partial Test Ban Treaty of 1963 and 
the 


, is laid before 
time limitation 
thereon of 40 minutes, to be equajip di- 
vided between the majority ajjdrlninor- 
ity leaders or their design 
That, the time on any i *amendment be 
limited to 30 minut^Trhat the time on 
any debatable m&iion or appeal be lim- 
ited to 30 muaftes; and That the agree- 
ment be brtThe usual form. 

The > ^ffE3IDING OFFICER. Without 
objection, it is so ordered. 


AMENDMENT OF FREEDOM OF 
INFORMATION ACT 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
proceed to the consideration of S. 2543, 
which the clerk will state by title. 

The assistant legislative clerk read the 
bill by title,7as follows! 

A bill (S. 2543) to amend section 552 of 
title V, United States Code, commonly known ' 
as the Freedom of Information Act. 

The Senate proceeded to consider the 
bill, which had been reported from the 
Committee on the Judiciary with an. , 
amendment to strike out all after the ' 
enacting cla-ise and insert: ,~ Vi : 

That (a) the fourth sentence of section 
552(a)(2) of title 6, United States Code, Is 
deleted and the following substituted in lieu 
thereof: “Each agency shall maintain and 
make available for public inspection and 
copying current indexes providing identify- 
ing information for the public as to any mat- 
ter issued, adopted, or promulgated after 
July 4, 1967, and required by this paragraph . 
to be made available or published. Each 
agency shall publish, quarterly or more fre- 
quently, each index unless It determines by 
order published in the Federal Register that 
the publication would be unnecessary and 
Impracticable, In which case the agency shall 3 
nonetheless provide copies of such index bn 
request at a cost comparable to that charged 
had the index been published.” 

(b) (1) Section 562(a) (3): of title 5, United 
States Code, is amended to read as follows; 

“(3) Except with respect- to the records 
made available under paragraphs (I) and 
(2) of this subsection, each agency,, upon any 
request for records which reasonably de- 
scribes such records and. which is made in. 
accordance with published rules stating the 
time, place, fees, and procedures to be fol- 
lowed, shall make the records promptly avail- 
able to any person.”. . : 

(2) Section 552(a) of such title 5 is 
amended by redesignating paragraph (4) as 
paragraph (5) and by inserting immediately 
after paragraph (3) the following new para- 
graph; 

“(4) (A) In order to carry out the provi- 
sions of this section, the Director of the 
Office of Management and Budget shall 
promulgate regulations, pursuant to notice 
and receipt of public comment, specifying 
a uniform schedule of fees applicable to aU 
agencies! Such fees shall be limited to reas- 
onable standard charges for document search 
and duplication and provide recovery of only, 
the direct costs of such search and duplica- 
tion. Documents may be furnished without 
charge or at a reduced charge where the 
agency determines that waiver or reduction 
of the fee is in the public interest because 
furnishing the information can be considered 
as primarily benefiting the general public. 
But such fees shall ordinarily not be charged 
whenever — 

“(i) the person requesting the records Is 
an indigent individual; 

"(ill such fees would amount, In the ag- 
gregate, for a request or series of related 
rcaue^lg lesAffriBL 
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-(lv) tiie records located are determined, 
by the agency to be exempt from disclosure 
under subsection (b).* 

" (B 1 ( l) On complaint, the district court 
of the United States In the district In which 
the complainant resides, or has his prin- 
cipal place of business, or In which the 
agency records are situated, or in the Dis- 
trict of Columbia, has Jurisdiction to enjoin 
the agency from withholding agency records 
and to order the production of any agency, 
records Improperly withheld from the com- 
olainant. In such a case the court shall con- 
sider the case de novo; with such In camera 
examination of the requested records as 16 
finds appropriate to determine whether such 
records or any part thereof may be withheld 
under any of the exemptions set forth In 
aubeection (b> of this section, and the bur- 
den is on the agency to sustain Its action, 
“(il) In determining: whether a document 
is In. fact specifically required by an K;cecu- 
tive order or statute to be kept secret In the 
interest of national defense or foreign policy; 
a court may review the contested document 
in camera if It to unable to resolve the mat- 
ter on the basis of affidavits and other In- 
formation submitted hy .the parties.. In con- 
junction with Its In camera examination, the 
court may consider further argument, or an 
ex parte showing by the Government, la ex- 
planation at the withholding. If there has 
been filed, in the reeord an affidavit by the 
head of the agency certifying that he has per- 
sonally examined the document* withheld 
and has determined after such examination 
chat they should, be withheld under th« cri- 
teria- established by a statute or Executive 
order referred to In subsection (b) (I J of this 
section, the court shall sustain such with- 
holding unlese, following Its in camera ex- 
amination; It finds the withholding to with- 
out a reasonable bad* under such: criteria. 

“(C) Notwithstanding any other provision 
of law, the defendant shall serve an. answer 
or otherwise plead to any complaint made 
under this subsection within forty days after 
the service upon the United States attorney 
of the pleading In which such eompraint is 
made, unless the court otherwise dlrecie for 
good cause shown. .tgjSgvtK: .? 

“(D). Except ae tori causes the court ‘con- 
siders of greater Importance, proceedings be- 
fore the district court, as authorized by this 
subsection, and appeals therefrom, take pre- 
cedence on the docket over all causes and 
shall be assigned for- hearing and trial or for 
argument at the earnest practicable date and 
expedited ta, every way,:-;-;-: ■ .. s'c-.-f- ■ 

“(E) The court may assess against! the 
United States reasonable attorney feesk and 
other litigation costs: reasonably Incurred 
in any case under this section In which the 
complainant has substantially prevailed. In 
exercising Its discretion, under this para- 
graph, the court shall consider the benefit to 
the public. If any. deriving from the case, 
the commercial benefit to the complainant 
and the nature orufs interest In- the records 
sought, and whether the Government 1 * -with- 
holding of the records sought had * reason- 
able basis Inlaw.. - • ,, i 

••(F) Whenever records are ordered by the 
court to be made available under this, sec- 
tion, the court shall on. motion by the com- 
plainant find whether the withholding of 
such records was without reasonable basis 
in law and which federal officer or employee 
was responsible far the withholding. Before 
such findings are made., any officers or em- 
ployees named in the complainant's motion 
..nail be personally served a copy of such mo- 
rn and shall have 20 days in which to.re- 
: >nd thereto, and. shall be afforded an op- 
rtuntty to be heard by the court. If such 
lings are made, the court shall, upon con- 
: : oration of the recommendation of the 
.wency, direct that an appropriate official of 


officer or employee suspend such officer or em- 
ployee without pay for a period of not more 
than 80 days or take other appropriate dis- 
ciplinary or corrective action against hi m . 

•'(G) In the event of noncompliance with 
the order of the court, the district court may 
punish for contempt the responsible em- 
ployee, and In the case of a uniformed service, 

the resoonslhle member.”. 

<c) Section 532(a) of title 5, United States 
Code, Is amended by adding at the end there- 
of the following new paragraph: 

"(8) (A) Each agency, upon any request for 
records made uncle- paragraph (1), ( 2 ), or 
(3) of this subsection, shall — 

"(1) determine within ten days (excepting 
Saturdays, Sunday,., and legal public holi- 
days) after the receipt of any such request 
whether -to comply with such request and 
shall immediately notify the person m a kin g 
such request of such determination and the 
reasons therefor, ancl oi the fight of such 
person to- appeal to Idle head of the agency 
any adverse determination; and 

"(11) make a determination with respect 
to such appear within twenty days (except- 
ing Saturdays, Sundays, and legal public 
holidays) after the i-eceipt of such appeal 
Ef on appeal the denial of the request for 
records to to whole or part upheld, the 
agency shall notify the person making such 
request of the provisions for Judicial review 
of that determination, under paragraph (4) 
of this subsection. :/ 

“(B) Upon the written certification by the 
head of an agency setting forth In detail hie 
personal findings that a regulation of the 
kind specified In this paragraph to necessi- 
tated by such, factors as the volume of re- 
quests; the volume of records Involved, and 
the dispersion and transfer, of such records, 
and with the approval In writing of the At- 
torney General, the time limit prescribed In 
clause (1) for initial determinations may by 
regulation be extended with respect to speci- 
fied types of records of specified components 
of such agency so as not to exceed thirty 
working days. Any such certification shall be 
effective only for periods of fifteen months 
following: publication thereof In the Federal 
Register. ~ - 

"(O In. unusual circumstances as specified 
in. this, subparagrapiv the time limits pre- 
scribed" pursuant to subparagraph (A), but 
not those prescribed pursuant to subpara- 
graph (B), may be extended by written no- 
tice to the requester setting forth the rea- 
sons for- such extension and the date on 
which a determination is expocted to be dis- 
patched. No such notice shall specify a date 
that would result In an extension ft* more 
than 10 days. As used in. this subparagTaph, 
“unusual circumstances’ means, but only to 
the extent reasonably necessary to the propel- 
processing- of the particular request — 

“( 1 ) the need to seixch I<* and collect the 
requested records from field faculties or other 
establishments, that are separate, from the 
office processing the request; 5 

"(il) the need to assign professional oe 
managerial personnel with sufficient experi- 
ence to assist tn efforts to- locate records that 
have been requested in categorical terms, or 
with sufficient competence and discretion to 
aid in determining by examination of large 
numbers of records whether they are exempt 
from, compulsory disclosure under this sec- 
tion and if so, whether they should never- 
theless be’ made available as a matter of 
sound policy with or without appropriate 
deletions; 

"(Hi)- the need for consultation, which 
shall be conducted with all practicable speed, 
with another agency having a substantial 
Interest in. the determination of the request 
or among two or more components of the 
agency having substantial subject-matter ln- 
. terest thereto, to order to resolve novel and 
difficult questions of law or policy: and 
“(lv) the death, resignation, illness, or 


rxqeptlonaj clrcum- 
lci'3 tllaT. TlTe'tfi;Wc7'Coh.'d not reasonably 
foresee and control, of key personnel who*, 
assistance to required to processing the re- 
quest and who would ordinarily be readily 
available for such duties. 

“(D> Whenever practicable, requests and 
appeals shall be processed more rapidly than 
required by the time periods specified under 
(1) and (11) of subparagraph (A) and para- 
graphs (B) and. ijC). Upon receipt of a re- 
quest for specially expedited processing ac- 
companied by a substantial showing of a 
public Interest hi a priority determination 
of the request, including but not limited, 
to requests made for use of any person en- 
gaged in the collection and dissemination 
of news, an. agency may by regulation, or 
otherwise provide far special procedures; or 
the waiver of regular procedures. . . 

“(E) An agency may by regulation txans- 
fer part of the number of days, of the time 
limit prescribed l a (A) (11) to the time limit 
prescribed to (A)(1), In the event of such 
a transfer, the provisions of paragraph (C) 
shall apply to the tijna. limits prescribed un- 
der such clauses as modified by such transfer. 
Any j>erson making a. request to any agency 
for records under paragraph (1)„ (2), or (3) 
of this subsection shall bo deemed to have 
exhausted his administrative remedies with 
respect to such i-equest If the agency fails 
to comply with the applicable time limit pro- 
vision of this paragraph. If the Government 
can show exceptional circumstances, exist 
and that the agency to exercising due dili- 
gence in responding to the request, the court 
may retain Jurisdiction and allow the agency 
additional time to complete its review of 
the records. Upon any determination by an 
agency to comply with a request for records, 
the records shall be made promptly available 
to such person making such request. Any 
notification, of denial of any request for 
records under this subsection shall set forth 
the names and titles or positions of each 
person responsible for the denial of :,uch 
request.". 

Src. 3. (a) Section 552(b)(1) ot title 5, 
United States Cede, is amended to reel as 
follows: 

“(1) specifically required by an. Executive 
order or statute n be kept secret to the In- 
terest of national defense or foreign policy 
and are to fact covered by such order or 

statute;”.. 

(b) section 562 (b) of title S. United States 
Code, to amended by adding at the end the 
following “Any reasonably segregabla portion 
of a record shall be provided to any person 
requesting such record after deletion of the 
■portions which are exempt under this .sub- 
section.". "• . 

Sic. 3. Section 652 ot title 5, United Slates 
Code, to amended by adding at tbe end 
thereof the following new subsections: 

“(d) On or before March I of each calendar 
year, each agency shall submit a report cov- 
ering tbe preceding calendar year to the Com- 
mittee on the Judiciary of the Senate anti tbs 
Committee on Government Operations of 
the House of Representatives, which, shal l In- 
clude — ... 

“(I) the number of determinations mads 
by such agency not to comply with requests 
for records made to such agency under sub- 
section (a) and the reasons for each such 
determination;... : i . < w • ' 

- “(2) the number of appeals made by per- 
sona under subsection (a) (6), the result of 
such appeals, and the reason for the action 
upon each appeal that results in a denial of 
information; 

"(3) the names and titles or positions of 
each person responsible for the denial of rec- 
ords requested under thto section, and the 
number of Instances of participation for 
each; 

"(4) a copy oir every rule made by nuch 
agency regarding this section: 
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“(5) tlis total amount ol tees collected by 
, the, agency fpr making records ayallable_jin- 

aer this section; . Approved For Relea 

‘"(6) « copy of every certification promul- 
gated by such agency under subsection (a) 

(S) (B) of this section: and 

“(7) such other information as indicates 
efforts to administer fully this section. 

The Attorney General shall 3ubmit an annual 
report on or before March 1 of each calendar 
year which shall Include for the prior cal- 
endar year a listing of the number of cases 
arising under this section, the exemption 
involved in each case, the disposition of such 
case, and the cost, fees, and penalties as- 
sessed under subsections (a)(3) (E), (F), 
and (G) . Such report shall also Include a de- 
scription of the efforts undertaken by the 
Department of Justice to encourage agency 
compliance with this section. 

“(e) For purposes of this section, the 
term 'agency’* means any agency defined in 
section 551(1) of this title, and in addition, 
includes the United States Postal Service, 
the Postal Rate Commission, and any other 
authority of the Government of the United 
States which Is a corporation and which re- 
ceives any appropriated funds.”. 

Sec. 4. There is hereby authorized to be 
appropriated such sums as may be necessary 
to assist in carrying out the purposes of 
this Act and of section 552 of title 5, United 
States Code. 

Sec. 5. The amendments made by this Act 
shall take effect on the ninetieth day be- 
ginning after the dace of enactment of this 
Act. 


Mr. KENNEDY, Mr. President, I ask 
unanimous consent that Mr. Thomas 
Susman and Mrs. Hank Phillippi, of the 
staff of the Subcommittee on Adminis- 
trative Practice and Procedure, Mr. A1 
Friendly and Mr. A1 From, of the staff 
of the Committee on Government Oper- 
ations, and Mr. Paul Summit and Mr. 
Dennis Thelen, of the staff of the Com- 
mittee on the Judiciary, be accorded the 
privilege of the floor during the consider- 
ation of this measure. 

The PRESIDING OFFICER, Without 
objection, it is so ordered, 

Mr. KENNEDY. Mr. President, I yield 
myself such time as I may use. 

The Supreme Court of the United 
States observed a few years ago that: 

It is now well established that the Con- 
stitution protects the right to receive infor- 
mation and ideas. 

Continued the Court. 

This right to receive information and. 
ideas is fundamental for our free society. 

' An important objective behind the 
Freedom of Information Act, passed by 
Congress in 1966, is to give concrete 
meaning to one aspect of this right of re- 
ceive information — the right to receive 
information from the Federal Govern- 
ment. This is no meager right. The proc- 
esses of Government, touch almost every 
aspect of our lives, every day. From the 
food we eat to the cars we drive to the 
air we breathe. Federal agencies con- 
stantly monitor and regulate and con- 
trol. Our Government is the biggest buyer 
and the biggest spender in the world. It 
taxes and subsidizes and enforces. And 
it generates tons of paperwork as it goes 
about its business. 

The Freedom of Information Act guar- 
antees citizen access to Government in- 
formation and provides the key for un- 
locking the doors to a vast storeroom of 
information. The protections of the act 


thus become protections for the public’s 
,in. 

iSHft'SLts'o; 
come fuller implementation of the first 
amendment of the Constitution. 

There is another significant purpose 
behind the Freedom of Information Act, 
perhaps best stated by Justice Brandeis 
when he wrote: 

Publicity is justly commendable as a 
remedy for social and industrial disease, 
Sunlight is said to be the best disinfectant, 
and electric light the most effective police- 
man. 

Chief Justice Warren echoed this re- 
cently when he said that secrecy “Is the 
incubator for corruption.” We have seen 
too much secrecy in the past few years, 
and the American people are tired of it. 
Secret bombing of Cambodia, secret 
wheat deals, secret campaign contribu- 
tions, secret domestic intelligence opera- 
tions, secret cost overruns, secret anti- 
trust settlement negotiations, secret 
White House spying operations — clearly 
an open Government is more likely to be 
a responsive and responsible Govern- 
ment. And the Freedom of Information 
Act is designed to open our Government 

Finally, the Freedom of Information 
Act is basic to the maintenance of our 
democratic form of government. Presi- 
dent Johnson said on signing the FOIA 
that — 

A Democracy works best when the people 
have all the Information that the security 
of the nation permits. 

The people can judge public officials 
better by knowing what they are doing, 
rather than only by listening to what 
they say. But to know what Government 
officials are doing, the people must have 
access to their decisions, their orders, 
their instructions, their deliberations, 
their meetings. The Freedom of Informa- 
tion Act provides an avenue to public 
access to the records of Government. 
Through these records the public can 
better judge, weigh, analyze, and scruti- 
nize the activities of public officials, mak- 
ing sure at every turn that Government 
is being operated by, of, and for the 
people. And that Government is fully 
accountable to the people. 

The Freedom of Information Act con- 
tains three basic subsections. The first 
sets out the affirmative obligation of each 
Government agency to make information 
available to the public, with certain in- 
formation to be published and other in- 
formation to be made available for pub- 
lic inspection or copying. Remedies are 
provided for noncompliance: No regula- 
tion, policy, or decision can affect any 
person adversely If it is not published as 
required, and any person improperly 
denied information can go to court to re- 
quire disclosure. The second subsection 
contains exceptions to the general man- 
datory rule of disclosure, for matters 
such as properly classified information, 
trade secrets, internal advice memo- 
randa. personnel and investigatory files. 
The third subsection makes clear that 
the Freedom of Information Act author- 
izes only withholding “as specifically 
stated” in the exemptions and that the 
act “is not authority to withhold In- 
formation from Congress.” 
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I think that it is important to point 
_ erupts to strike a 
etween disclosure and 
nondisclosure, providing protection for 
information where legitimate justifica- 
tion is present. Congress has circum- 
scribed narrowly the boundaries of justi- 
fiable withholding in the act’s exemp- 
tions. Agencies have no discretion to 
withhold information that does not fall 
within one of those exemptions. It is 
equally clear, however, that agencies have 
a definite obligation to release informa- 
tion — even where withholding may be 
authorized by the language of the 
statute — where the public interest lies in 
disclosure. Congress certainly did not in- 
tend the exemptions of the Freedom of 
Information Act to be used to prohibit 
disclosure of information or to justify 
automatic withholding. This is a frequent 
misunderstanding, shared by many Gov- 
ernment officials who insist on citing the 
act as forbidding release of requested In- 
formation in specific cases. In fact, the 
exceptions to required disclosure are 
only permissive and mark the outer limits 
of information that may be withheld. 

The Freedom of Information Act grew 
out of the efforts of a special House sub- 
committee and the Senate Subcommittee 
on Administrative Practice and Proce- 
dure in the mld-1960's. The Administra- 
tive Procedure Act had attempted to 
open up Government records in 1946, 
but it failed to provide any remedy for 
wrongful withholding of information. It 
required persons seeking information to 
be “properly and directly concerned,'.’ 
and it allowed administrators to with- 
hold information where secrecy was re- 
quired “in the public interest” or where 
it was considered “confidential for good 
cause found.” With support and encour- 
agement by the press. Congress, In 1966, 
enacted the Freedom of Information Act 
guaranteeing the public an enforceable 
right to Government records in the 
broadest sense. 

Shortly after I took over as chairman 
of the Administrative Practice Subcom- 
mitee, we undertook a review of agency 
practices and court decisions under the 
Freedom of Information Act. We found 
that many agencies had not yet brought 
their regulations and procedures into line 
with the requirements of the act, but we 
concluded that additional time would be 
useful to allow them to come into com- 
pliance before looking to legislative pro- 
posals to change the still-new law. Many 
of the areas of the act where language 
was considered unclear or ambiguous 
were being interpreted by the courts, and 
we believed that the development of a 
body of case law on the act would be a 
useful predicate to any legislative at- 
tempt at clarification. 

In 1972 a House subcommittee con- 
ducted extensive hearings oh the opera- 
tion of the Freedom of information Act 
and concluded that there were major 
gaps in the law through which agencies 
were able to justify unnecessary delays, 
to place unreasonable obstacles in the 
way of public access, and to obtain un- 
due withholding of information. The 
final report of the House Government 
Operations Committee described the fail- 
ure of the act to realize fully its lofty 
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;Toals because of a 
its objectives. 

When Congress passed the Freedom a! 

Information Aet, it Issued a rule of Gov- 
ernment that all' Information with some 
valid exceptions was to be made avail- 
able to the American people— no ques- 
tions asked. The exceptions— intended to 
safeguard vital Defense and State secrets, 
personal privacy, trade secrets, and this 
like — were only permissive, not manda- 
tory. When in doubt, the department or 
agency was supposed to lean toward dis- 
closure, not withholding. 

But most of the Federal burestucracy 
already set in its ways never gfot the 
message. They forgot they are the serv- 
ants of the people— the people' sire not 
their servants. • '- i 

Agency officials appeared and actually 
testified under oath that they had to 
balance the Governments rights against 
the people’s rights. The Government, 
howeveT, has no-' rights. It- has- only 
limited power delegated to ft from we, 
the people . ; ,i! ! _ ■ m - 

Last year, my subcommittee on. Ad- 
ministrative Practice and Procedure be- 
gan its efforts to define the loopholes in 
the Freedom of Information Act and to 
design legislation. to close them. After ex- 
tensive hearings, 1 1 •' introduced EC 2543; 
which focused on the procedural obstacles 
to timely access ter Government Informa- 
tion. Through, subcommittee and full 
committee consideration, we -am ended 
and improved some of the section.* of the 
bill. And on May S the Judiciary Com- 
mittee unanimously ordered the bill re- 
ported, as amended- ,1 : i 

S. 2543 makes a number of changes in 
the present Freedom of Information Act. 

Let me briefly outline all of the changes 
made by the bill,, and then discus.? in 
greater detail what I consider: to be 
some of its most significant provisions. 

: First. Indexes* .Under present law, 
indexes of agencs opinions,, policy state - 
ments, and staff manuals must be made 
available to the public. To increase the 
availability of these indexes, S- 2543 re- 
quires their publication unless It would 
be "unnecessary and impractical." This 
should especially., increase their, avail- 
ability to libraries, which play a vital 
role in making information widely avail- 
able to the peopleu. ; - - - - - 

Second. Identifiable records. Under 
present law a request must be made for 
"identifiable records.” Since some agen- 
cies have used this- requirement to evade 
disclosure of public Information, S. 2543 
requires only that- the request "reason- 
ably describes” the records sought. 

Third. Search, and copy fees. Each 
agency presently sets its own schedule of 
fees without review or supervision. Exag- 
gerated search charges and extravagant 
charges for legal, review time can pro- 
vide effective obstacles to public access 
to Government information. S. 2543 re- 
quires the office of Management and 
Budget to set uniform fees, which will 
only cover direct costs of search and 
duplication, eliminating any possibility 
of padded fees or charges for peripheral 
services. These fees may be waived or 
reduced under specific circumstances 
set out in the biff. 

Fourth. Venue. The bin establishes 
alternate concurrent venue for Freedom 
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expertise in such cases. 

Fifth. Expedition an appeal. Freedom 
of Information cases are under present 
law to be expedited in the trial court. The 
bill adds a congressional, intent that ex- 
pedition of Freedom of Information cases 
extends to the appellate level also. 

Sixth. In camera and de novo Teview. 
Presently de novo review with in camera 
inspection of documents Is allowed in all 
cases except where withholding is justi- 
fied as being in the interest of national 
defense or foreign policy. This exception 
is dictated by the Supreme Court’s inter- 
pretation of the Freedom of Information 
Act in the case of Environmental Pro- 
tection Agency against- Mink. S. 2543 
would reverse Mink and extend full in 
camera judicial review to all areas, in- 
cluding those involving classified docu- 
ments^ Specific, procedures- are set out in 
the bill for courts to’ follow where classi- 
fication decision;; are reviewed. 

Seventh- Attorneys’ fees. S. 2543 would 
allow recovery from the Government of 
attorneys’ fees where the plaintiff in. an 
Freedom of Information, action sub- 
stantially prevails and where, recovery 
would be in the public interest. The bill 
contains criteria to govern the court's 
award, of these fees. . . 

Eighth. Answer time in court. The 
Government presently ha* 60 days to re- 
spond to a complaint in the Federal Dis- 
trict Court. Private parties have 20 days. 
The bill would expedite the Govern- 
ment’s response time, allowing 40 days 
for its answer. The court may grant an 
extension of time, or may shorten, the 
response time, for good cause shown. 

Ninth. Sanction for withholding. 3. 
2543 adds a new government account- 
ability provision whereby if the court In 
a freedom of information case, after 
a hearing, finds the withholding to have 
been without a "reasonable basis in law,” 
the official responsible can be disciplined 
or suspended by direction of the courts 
for up to 60 days. This should eliminate 
man y of the cases where obstinate of- 
ficials disregard the law in order to 
minimize embarrassment to the agency. 

Tenth. Administrative deadlines. S. 
2543 sets deadlines for agency handling 
of freedom of information requests; 10 
days for the initial reply and 20 days on 
appeal. It sets up a certification proce- 
dure for extraordinary cases — where a 
large magnitude of documents subject to 
numerous requests are widely disbursed 
geographically — allowing 30 days fox the 
initial answer time. And. it provides that 
10 days may be added to either the re- 
ply or appeal time if "unusual circum- 
stances," as narrowly defined by the bill, 
are presented. 

Eleventh. Exemption (bKl>. In its 
only- amendment of a substantive exemp- 
tion in the FOIA, S. 2543 makes clear 
the duty of a court xeviewring withhold- 
ing of classified material to determine 
whether a claim based on national de- 
fense or foreign policy is In fact justified 
under statute or executive order.. Thus 
the court will not take an official's word 
for the propriety of the classification, 
but will look to the substance of the in- 
formation to see if it had. been properly 


ible officials. The 
|2pf all gEvemfnent 
officials responsible for denying fnsedom 
of information requests are required, hv 
S. 2543 to be noted in denials and re- 
ported annually to the Congress. This 
supplements the sanctions section in en- 
couraging pei'sonal accountability on the 
part of government officials who would 
withhold information. 

, Thirteenth, Segregable records, s. 2543 
adds a new provision to the act stating 
that if exempt portions of requested rec- 
ords or files are severable, they should be 
severed — or deleted, as the case may be — 
and the nonexempt portions, disclosed. 
Many courts are requiring this now, and 
the bill emphasizes the desirability of 
this approach in providing specifically 
that courts rray order disclosure of “por- 
tions” of files or records as well, as en- 
tire files or rtsords. 

Fourteenth. Reporting. S.2543 requires 
annual reporting of agency handling of 
freedom of information requests to Con- 
gress. Specific information useful to the 
oversight functions of Congress In as- 
sessing implementation of the bin and 
the act is required in the report. 

Fifteenth. Agency definition. The hill 
expands the definition of agency under 
the Freedom of Information Act to in- 
clude the Postal Service, and Government 
corporations, such as the National Rail- 
road Passenger Corporation. - ' 

Sixteenth. Authorization. S. 2543 con- 
tains language authorizing appropria- 
tions far such sums as may be necessary 
to assist in carrying out agency freedom 
of information activities, although it is 
expected that funds will be appropriated 
only for special or supplemental agency 
activities and not for the routine process- 
ing of requests. 

Seventeenth. Effective date. S. 2543 
will become effective 9(1 days after enact- 
ment, to give the agencies time to adapt 
their internal procedures, to the require- 
ments of the new law. '. v . ' 

Mr. President, I would now like to 
focus on some of the most significant 
portions of the bill we are considering 
today and elaborate on the purposes and 
objectives of the legislation in those 
areas. - - - .. h-v-v 

One of: the key provisions is ttie new 
subsection 562(a) (4> (F) proposed by the 
bill- Under this subsection if tins court- 
determines that- the Federal employee 
or official :*esponsibie for wrongfully 
withholding information from the pub- 
lic has acted without a reasonable basis 
in law, it may order the employee or 
official be disciplined or suspended from 
employment up to 60 days. Specifically, 
the subsection reads as follows; > 

Whenever records are- ordered by tie court 
to be made available -under this section. the 
court shall on motion by -the complainant 
find whether the withholding of such records 
was without rea s o n able basis' in- law and 
which Federal officer or employee was re- 
sponsible for the withholding. Before such 
findings are made, any officers or employees 
named in complainant’s motion shall be 
personally served a copy of such motion and 
shall have 23 days in which to respond 
thereto, and shall be afforded an opportunity 
to be heard by the court. If such findings are- 
made, the court shall, upon, consideration of 
the recommendation of the agency, direct 
that an appi-opriate official, of the agency 
which employs such responsible officer or 


classified. 
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employee suspend such officer or employee 
•without pay for a period of not more than 
60 days or take other 
or. corrective action agBEst' 

The Freedom of Information Act has 
been in operation for almost 7 years, but 
one of its great failures is that it does 
not hold Federal officials accountable for 
withholding information required by the 
act to be made public. The only mecha- 
nism for enforcing the mandates of the 
Freedom of Information Act has been 
for individuals to go to court for an in- 
junction, on a case-by-case basis, with 
great cost and delay. This is ah expensive 
and not always ; an effective approach. 
The sanction is intended to encourage 
administrators responsible for. carrying 
out the Freedom of Information Act to 
make sure that their actions faithfully 
carry out the terms of that law. 

Former Attorney General Richardson 
■ observed in.-ouhiearihgs' _thate-^:;r'. 

-The problem In 'affording the public' more 
access to official Information Is not statutory 
but administrative. 

. He indicated thak^. . ' V » v *-■ 

The real need Is "ho 6 to revise the act ex- 
tensively but to improve compliance. ^ ' . 

- That is precisely why we included this 
sanction in S. 2543.,;-; 

• There are three problems to which this 
new accountability provision addresses 
itself: where officials refuse to follow 
clear precedent, forcing a requester to go 
to court despite the clarity of the dis- 
closure .requirement in the specific case; 
where officials deny- ' requests, without 
bothering to inform themselves of the 
mandates of the law; and where obsti- 
nacy provides the obvious basis for the 
official's refusal to disclose information. 
Let me provide some examples, both from 
our hearing record and from the sub- 
committee’s day-to-day involvement 
with agencies on FOI problems. 

: Mr. Mai Schechter, a senior' editor of 
Hospital Practice magazine, provided'the 
subcommittee with a egregious example 
of agency handling of his freedom of in- 
formation requests. He had for several 
years been atempting to obtain from the 
Social Security Administration access to 
medical survey reports done on nursing 
homes and other medical facilities re- 
ceiving Federal payments under medi- 
care. Mr. Schechter finally brought legal 
action under the Freedom of Information 
Act, and the district court here in the 
District of Columbia granted him access 
to 15 reports on nursing homes In the 
Washington metropolitan area. The Gov- 
ernment did not appeal. .. 

The safe assumption would have been 
that the next time Mr. Schechter asked 
for access to a medical survey report, it 
would be made promptly available to 
him. this was not the case. For, in re- 
sponse to his next request for, similar 
documents, the- Social Security Admin- 
istration refused access and stated that 
they did not acquiesce in the opinion of 
the court. Mr. Schechter had to go to 
court again. ' ' 

This situa-Eion is epidemic in the area 
of requests for information which the 
Government considers “confidential” but 
which is neither commercial nor finan- 
cial. While the language of the fourth 


ous courts have unanimously held that 
for information which does not consti- 
tute trade secrets to be withheld under 
this exemption, the information must be 
both confidential and commercial, on 
both confidential and financial. Agency 
refusals to acquiesce in this clearly cor- 
rect judicial interpretation have been 
frequent, but in light of the clarity of the 
case law on the subject the earlier posi- 
tion on this issue could no longer be con- 
sidered as having a reasonable basis in 
law. yi-.r. .. ...» :<•" >• • •. , ?■ 

One of our witnesses, Mr; Peter Shuck, 
told of a lawsuit brought to obtain access 
to Agriculture Department inspection re- 
ports on meat processing plants. His suit 
was suCcessfur and the Government did 
not: appeal. About a year later, however, 
USDA refused to turn- over similar re- 
ports to another "requester, alleging that 
they were exempt from disclosure under 
the FOIA. Only after Mr. Schuck’s attor- 
ney intervened on behalf of this Second 
requester did the USDA release reports. 

If the persons responsible for the deci- 
sions in 'the nursing home and meat in- 
spection cases. knew that- their actions 
the second time around might have re- 
sulted in the imposition of administrative 
sanctions' by a Federal judge,; their re- 
sponses would likely haveTjeeh; different; 
Access, would have been expedited, and 
resort to the courts unnecessary- ’ 

In some circumstances agency Officials 
refuse access to information merely be- 
cause they do not want it- released, and 
they practically dare the requester to 
bring them to court. One example from 
our, hearing, will suffice to illustrate this 
problem. 

Pursuant to statute the Office of Eco- 
nomic Opportunity must prepare an an- 
nual report. A report for fiscal 1972 was 
prepared prior to the decision by the ad- 
ministration to dismantle OEO, but the 
report was not submitted to Congress 
and was not released. Two individuals 
requested and were denied access to the 
report. They filed suit under the . Free- 
dom of Information Act. 

The required disclosure of this docu- 
ment was so clear that the Justice De- 
partment took the position it would not 
defend OEO in court on the question of 
access to that report. Where the law was 
clear, and their lawyers wouldn’t even 
defend them, OEO officials nevertheless 
persisted withholding the report until 
the last moment in court. If the respon- 
sible officials at OEO knew that their 
actions could result in the imposition of 
administrative sanctions, perhaps the 
citizens requesting the information 
would not have had to wait so long for 
. a final adjudication of -'their rights. 

In one , instance, an agency official re- 
fused access to documents because he did 
not think they ought to be made avail- 
able to the requester, although during a 
subsequent review it became clear that 
this official had not even considered ap- 
plication of the Freedom of Information 
request. In another, an agency lawyer 
articulated the basis for refusing access 
to records thusly: the material requested 
was written before 1967— so the act 


would not apply, he surmised — and - the 
requester had not given any reason why 
-tion. These are 
cases that would likely not have arisen 
if the sanctions provision had, been a part 
of the law at that time. 

The concept of administrative sanc- 
tions for the nonperformance of a Fed- 
eral official’s duties is not a new one, noi- 
ls the concept of sanctioning a Govern-, 
ment official for noncompliance with dis- 
closure laws. ; . 

Under title 5 of the Code of Federal 
Regulations, a Federal employee can be 
reprimanded of suspended without the 
benefit of a hearing. That sanction ap- 
plies to a wide range > of derelictions 
ranging from insubordination to tardi- 
ness to failure to follow work regulations. 
Under the adverse action procedures an 
employee may be suspended for, more 
than 30 days or removed from his job, 
Although a hearing is required, it is not 
held until after an employee is removed. 
An adverse action, is used where it is 
determined that the employee should be. 
disciplined or removed for the efficiency 
of the service. And under the conflict of 
interest regulations an employee who is 
involved in an activity that may give the 
appearance of conflict and that may af- 
fect public confidence in the Govern- 
ment may be administratively reassigned 
without a hearing or right of review. ,. 

The administrative sanctions sections' 
of S. 2543 provides only that if a Fed- 
eral judge has found the withholding of 
a document was without -reasonable 
basis in law, the responsible employee- =■; 
after being given notice and a hearing to 
present his own defense— -may be subject 
to certain sanctions in the discretion of 
the judge. The recommendation of the 
agency involved, as to the appropriate 
sanction, is to be taken into account. This 
is certainly more protective of a Govern- 
ment employee's rights than those in 
existing Civil Service regulations. Here, 
'only officials- or employees who have 
clearly violated 1 the law are subject to 
sanctions — not too great a penalty for 
guaranteeing the public’s right to an 
open Government. - •- -v 

Fifteen States have penalties for viola- 
tion of their freedom of information of 
public records statutes. Most of these 
penalties are criminal- in nature and 
charge the violating official with a mis- 
demeanor. A list of the State laws with 
a brief description of the penalties they 
provide appears in the committee report 
on S. 2543 at page 63. ' f:-"- "' ' • -' / :: 

In a recent case in the New York Fed- 
eral district court, a court ordered im- 
position of a $5,000 sanction against a 
party to private litigation who obstructed 
the discovery'of information by the ad- 
verse party under . the Federal Rules of 
Civil Procedure. The concept of imposing 
sanctions to guarantee a right of access 
to information is thus not a hovel one in 
the law. ' . 

The administrative sanctions con- 
tained in S. 2543 will create an incentive 
to Government administrators to with- 
hold information from the public only 
.when the Freedom of Information Act 
specifically exempts disclosure. Without 
such a sanction the act will remain a 
fight without an effective remedy. 
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fleeted m two provisions of the bill. That 
is- the strong statement against com- 
mingling of exempt with nonexempt ma- 
terials in order to prevent disclosure of 
the latter, and against withholding rec- 
ords where deletions would as well serve 
the purposes of the exemption under 
which they are withheld. Section 552(a) 
(4) (B) (i) provides that tiie court shall in 
Freedom of Information Act actions 
“consider the case de novo, with such in 
camera examination of the requested 
records as it,ftnd3 appropriate to. deter- 
mine whether such records or, any part 
thereof may be -withheld .under .any of 
the exemptions set forth in subsection 
.'(b) of this section, and the burden is on 
the agency to sustain its action.”.'- ; 

. Furthermore, a- new sentence. Is' added 


sed amendments of the 


the association, “that this deletion con 
cept be included in any final amend- 
ment, and be expanded to cover other 
reasons for nondisclosure and all exemp- 
tions.” This is precisely what we had in 
mind, - Mr. President, in amending the 
original language. As stated in the com- 
mittee report, page 32: . 

The amended language la intended to en- 
compass the scope of this original proposal 
but to apply the- deletion principle to aU 
exemptions. . 

• With' the new " provisions it should be 
clear that there can be no blanket claim 
of confidentiality tinder any of the ex- 
emptions, In connection with, this objec-. 
tivei -S.; 2543- proposes specifically to re- 
affirm ^ the discretion of the courts 
through in camera inspection to examine 
each' and every element of . requested files 


to section 552(b) .jitatins . , — * . . 

it' Any reasonably; ;segregable portion .of a or,. records, -The Senate report in this 
record shaU be provided to any. person re- respect cites with Approval the type of 
questing such record after deletion of the procedure set out in the District of Co- 
portlons which are exempt under thii^ection.. ]urnb j a Court of Appeals In the case of 

Taken together these provisions are in- - ”-“ v ~ thPr 

tended to require agencies, and courts,; to 
look at the. information requested— not 


the title of the document or a-restricteci- 
access stamp or the fact that the record 
'■la in a file marked “Confidential” or “In- 
vestigation”— to determine whether the 
information should be released under the 
Freedom of Information Act--: - i i i < 
t . When I originally. Introduced S. 2543 
In October 1973s the new sentence added 
to section 552 (b)iWould have r^ad-as fol- 
lows:-. T — - ; ‘f ; ; v f-ST— Itl ■(, ’ ' ' 

If the delotions of names or other. Went l- 
fylng characteristics of Individuals would 
prevent an Inhibition of informers, agents, or 
other sources of investigatory or Intelligence 
Information, then records otherwise exempt 
under clausee <1> 'and (7) of this subsection, 
unless exempt for' some other reason ut.der 
this subsection, shall .be made available with 


Vaughn against Rosen, requiring the- 
Government to sustain Its burden of jus- 
tifying its withholding of each element 
of a contested file or record. That proce- 
dure is consistent with our intent that 
only parts of .records, which are specifi- 
cally exempt may be withheld from pub- 
lie disclosure. Tills should result in maxi- 
mum possible disclosure and is con- 
sis tentj, with the original congressional 
purpose in enacting the Freedom of In- 
formation Act-. . - ::: t~ ; SSKSvra- 

' This, new requirement is also con-, 
sistent with most judicial pronounce- 
ments in Freedom of Information * Act 
cases, although unfortunately some 
courts are not adhering to the principle 
under some exemptions. The new lan- 
gauge in S. 2543 should extend this dele- 
tion principle to all cases, involving ail 


such deletions. 


^ ‘During ' subcommittee cohslaeiBlion or ' 
tiie legislation; it became clear that It 
would be desirable to apply this delet ion 
principle to other exemptions. For ex- 
ample, deletion of names and Identifying 
characteristics- of individuals would In- 
i'; some cases serve the underlying purpose 
' of exemption 6,' which exempts “person- 
nel and medical files and similar files the 
disclosure of which would* constitute a’ 
clearly unwarranted Invasion of pri- 
vacy.” Deletion of formulas or statistics 
or figures mar also in many cases en- 
tirely fulfill the- purpose : of the fourth 
exemption, designed to protect “trade 
i secrets and commercial- or financial in-. 

1 formation obtained from a person and 
privileged or confidential.” Thus the ob- 
jectives and purposes oftheseexemp- 
tions, as well as of exemptions <(1> and 
(7), could equally be served by Selective 
...deletions while, the basic document or 
• record or file Could otherwise, bf. made 
available to the public. rAc-' ■■■'■ 

It is upon this background that the 
new language in the Freedom of Infor- 
mation Act must be read. The Associa- 
tion of the Bar of the City of New York, 
in its recent report, on freedom of infor- 
mation legislation, indicated its conclu- 
sion that the deletion or "savings clause” 
is “in its original form one of the most 


31C WIWI .7 — r , , .T., , 

iT exemptions. As one court observed, it Is 
• • • . a V i 0 i a tjon of the, act to withhold docu- 


7-Tr- ~..„y .. 

ments on the ground that" parts are ex- 
empt and parts nonexempt.” “Suitable- 
deletion may be made,” said the court. 
In another case the court found that 
the legislative history of the Freedom of 
Information Act “does not indicate . . .. 
that Congress Intended to exempt an en- 
tire document merely . because it con- 
tained some confidential information.” 
And another court said that "identifying 
details or secret matters can be deleted 
from a document to render it subject to 
disclosure.” -f 3 ,’V- 

When the Freedom of Information Act, 
as amended, refers to disclosure of . “any 
part” of a record or. to “any reasonably 
segregable portion of a record” this is 
intended to provide for- release of the 
record after, deletion, of the names of in- 
formers or sources; of Information, for- 
mulas or financial information, confiden- 
tial ; investigatory techniques, and .the 
like, depending on the exemption in- ' 
volved. The legislative history of the act 
and the case law construing it is' ade- 
quate to provide the basis for those ex- 
emptions, against which this deletion 
principle can be applied and measured, 

I would like to take a few minutes to 
mention some other areas where S. 2543 
would . strengthen the public’s right to 


Government information. These involve 
ROOQMOtOOOQS 1 ? judicial review of 
classification decisions, setting firm time 
deadlines for agency responses to in- 
formation requests, and eliminating 
abuses in the charging of fees for han- 
dling Freedom of Information Act re- 
quests, and allowing recovery of attor- 
neys’ fees in successful court actions. 

Before January 23, 1973, it was gen- 
erally thought that the de novo review 
required in Iheedom of Information Act 
cases by section 552(a) (3) of the act 
applied to documents withheld under alL 
nine exemptions, -and that contested 
documents under all exemptions could, 
be examined In camera by a court decld- " 
; ing^ whether withholding was justified.' 
On that day, however, the Supremo Court, 
handed down its decision in Environ-, 
mental Protection Agency against; Mink, 
in which Congresswoman Patsy Mink 
was attempting, to obtain documents rer 
lating to tide effect of the proposed 
Amchltka atomic test. The Supreme 
Court,, upholding 'nondisclosure, held 
that where information is claimed to 
be required by executive order to be kept 
secret in the interest of National Defeat o 
and Foreign Policy, the Freedom of In 
formation Act does not permit an atta< 
on the merits of the classification de- 
cision. Thun where the document re- 
quested on its face bears a classification 
marking, In., camera review serves no 
useful purpose. i.- - • t sr.teieS 

S. 2543 addresses both aspects of the" 
Mink decision— the reviewability of 
•classification decisions in freedom of 
information, cases and the related mat- 
ter of in camera inspection of rec ords in 
the course of. such review. Under the 
amended exemption (b> Cl) , courts must 
determine whether documents in issue 
are “in fact covered” by an Executive 
order or statute in the interest of na- 
tional defense or foreign policy. .In order 
-to make this factual determination, the. 
courts will have discretion to examine 
the contested documents in Canada.'., 
The bill sets out some procedures to 
guide judicial review of the propriety of 
withholding classified documents. In 
making its factual determination, the 
court must first attempt to resolve the 
'matter on, the basis of affidavits and 
other Information submitted by the par- 
ties. If it does decide to consider the 
documents in camera, the court may con- 
sider further argument by both parties, 
may take further expert testimony, and 
may in som e cases of a particularly sen- 
sitive nature entertain an ex parte show-- 
ing by the Government. This ex parte' 

: showing would represent an exception 
to the normal judicial procedures. Al- 
. though it may be- requested frequently by 
the Government in order to gain some 
advantage over Its opponent In court, 

I do not believe that courts should ini- 
tiate such a procedure lightly. II; should 
be used only in the most exceptional 
cases, perhaps where the court deter- 
mines that involvement of plaintiff’s 
counsel in that aspect of the case would 
itself pose a threat to national security. 
If the .head of the agency involved, and 
this means a commission chairman, 
cabinet official or independent agency 
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■ administrator, file: 
court certifying thaFfte”fiaS”pefsbriany 
.reviewed the contested documents and 
finds them properly withheld under the 
standards of the applicable Executive 
order, then the court must resolve 
whether, in its view, the determination 
by the agency head is' in fact reasonable 
or unreasonable. 

That affidavit should specify which in- 
formation be required to be kept secret 
and the reasons for this conclusion. The 
Court can then order disclosure of the 
material if - it finds the withholding to 
be without t a reasonable basis under the 
order of statute. 

Clearly, Mr; President, " the classifica- 
tion system is’ noted more for its abuses 
than for its protection of legitimate Gov- 
ernment secrets. In May 1973 the House 
Government Operations Committee is- 
sued a report on Executive classification ■ 
of information that concluded that there 
has been “widespread overclassification, 
abuses in the use of classification stamps, 
and other serious defects in the opera- - 
tion of the security classification " sys- 
tem.” The committee found the existing 
classification order inadequate in many 
respects and thus projected continuing 
problems in this area. 

When he issued a new Executive order 
on classification in March 1972, Presi- 
dent Nixon acknowledged the widespread 
abuses raging under the existing classi- 
fication process. Let me quote from Pres- 
ident Nixon’s statement on the issue: 

Unfortunately, the system, of classification 
which has evolved In the United 1 States has 
failed to met the standards of an open and 
democratic society, allowing too many papers 
to be classified for too long a time. The Con- 
trols which have been imposed on classifica- 
tion authority have proved unworkable, and 
classification has frequently served to con- 
ceal bureaucratic mistakes or to prevent em- 
barrassment .to officials and administrations. : 

In our' subcommittee hearings last 
spring retired Air Force security, analyst 
William Florence observed that — ‘ x 

There is abundant proof that the false 
philosophy of classifying Information In the 
name of national- security is the source of 
most of the .secrecy evils ill the executive 
branch. ' -ysA 

Mr. Florence then listed what he con- 
sidered the reasons most commonly used 
for classifying information, and I would 
like to read this list for my colleagues : 

First, newness of the information; 

Second, keep it out of the newspapers; 

Third, foreigners might be interested; 

Fourth, do not give It away— and you 
hear the old cliche, do not give it to them 
on a silver platter; ' - 

Fifth, association of separate' nonclas- 
sified items; ■■ ■ 

Sixth, reuse of old information with- 
out declassification; ^"7-7- 

Seventh, personal prestige; and 

Eighth, habitual practice, including 
clerical routine. 

This sentiment was echoed and the 
list expanded somewhat by retired Rear 
Adm. Gene LaRocque, who observed in 
testimony on the House side that for the, 
vast majority of classified Information, 
the reasons for classification are: 

To keep It from other military services, 
from civilians in their own service, from 
civilians in the Defense Department, from 


It is therefore crucial that there be 
effective judicial review of executive 
branch classification decisions if the 
most far reaching barricade of unjusti- 
fied secrecy in Government is to be pene- 
trated. S. 2543 is designed to provide 
just such effective judicial review. 

Another problem which this bill ad- 
dresses itself to, Mr. President, is that of 
undue delays in agency handling of Free- 
dom of Information requests. Time and 
again our witnesses from the private 
sector decried the unreasonable and 
unnecessary delays that are involved in 
agency responses to requests for infor- 
mation under the act. Our record 
abounds with example upon, example 
where a request was followed by periods 
of long silence, with the first word back 
. from • the 1 agency f often unresponsive. 
Earlier this spring my Subcommittee on 
Administrative Practice and Procedure’ 
opened oversight hearings on adminis- 
tration of the Freedom of Information 
Act at the Internal Revenue Service, and 
we continued to find delays endemic in 
that; agency’s- process. Clearly .legisla- 
tive restrictions and guidance are neces- 
sary to meet this kind of problem! 

S. 2543 establishes time deadlines for 
the administrative handling of Freedom 
of Information requests. It ■' requires 
agencies to determine within 10 working 
days whether to comply with a request, 
and gives them an additional 20 days to 
respond to an appeal or any denial of ac- 
cess at the initial stage. Agencies can by 
regulation shift time from the appeal to 
the initial reply period, but would have 
-to do this across the board, not selec- 
tively as to types of documents. '.C . : 

Where there are specific types of docu- 
ments in large quantities, subject’ to ' 
numerous requests, spread, geographi- 
cally, then the-bill provides for a certifi- 
cation procedure allowing the agency 30 
days for the initial response time. This 
is to be considered an exceptional pro- 
cedure, and I believe that our use in the 
Senate report of the Immigration and 
Naturalization Service example best 
illustrates the ’ committee’s intention 
with regard to this section. INS pro- 
cesses an average of 90,000 formal re- 
quests for records each year, seeking ac- 
cess to 1 or more of the 12 million in- 
dividual ' files dispersed and frequently 
transferred between 57 widely scattered 
service offices and 10 Federal records 
centers. Few other agencies will be able 
to rival this example; but then few other 
agencies should be allowed to take ad-: 
vantage of this special certification 
process. - • ' -.- •• v 

. ” Under S. 2543 an agency may, by noti- 
fying the requester, obtain a limited ex- 
tension for a period not to exceed 10 
days of either the Initial or appellate 
time limits — but not both. If the agency 
has certified a longer period of time for 
its initial response as to records sought, 
then no additional time extension may be 
obtained for this period. 

Mr; President, I recognize that the 
sections of the bill imposing deadlines 
might be subject to abuse by the agencies 
because they are not airtight. And his- 
tory has convinced us that whenever 


procedural legis- 
afion ,”fhere” is “a” Tendency for adminis- 
trators to navigate their agencies 
through them at each opportunity. 
Nonetheless, we have tried to tighten 
substantially the exceptions to- our basic 
time limits. We have tried to define their 
perimeters in the legislation and in a 
rather extensive report on this point. 
And we will be requiring agencies to re- 
port their practices to the Congress each 
year, so that both the House and Senate 
subcommittees with oversight responsi- 
bilities can exercise those responsibilities 
effectively. Certainly language of these 
escape clauses was not lightly arrived at. 
We do not expect them to be lightly in- 
voked.' 

The press often has special problems 
with its need to obtain information in 
a timely manner, and testimony at our 
hearings reflected how delays In agency 
responses to press requests can partic- 
ularly frustrate the operation of the 
Freedom of Information Act from Its 
perspective. A new provision is included 
in the law to promote expedited handling 
of any request which Is “accompanied 
by a substantial showing of a public in- 
terest in a priority determination of the 
request.” I believe that this will assist 
the press in its efforts to obtain Govern- 
ment Information. It. should also assist 
others who have a special need for ex- 
pedited handling of their request, such as 
workers or public interest groups re- 
questing information relating to health 
and safety. The Federal Energy Office 
set a good example by providing for the 
answering of press requests within 24 
hours whenever possible. 

There are two final matters I would 
briefly mention before concluding my 
remarks. First is the provision in the bill 
relating to user charges that may he im- 
posed by agencies under the Freedom 
of Information Act. Under it the Office 
of Management a.nd Budget is to promul- 
gate regulations, subject to notice and 
comment, specifying a uniform schedule 
of fees applicable to Freedom of Infor- 
mation Act requests. These are to be 
limited to “reasonable standard charges 
for document search and duplication,” 
thereby establishing a ceiling and pre- 
venting ageneies from imposing burden- 
some and unreasonable fees as barriers 
to the disclosure of information which 
should otherwise be forthcoming. 

Agencies could not under the bill 
charge for professional time used to re- 
view requested records or to sanitize. doc- 
uments before release. S. 2543 also al- 
lows documents to be furnished without 
charge or at a reduced rate where the 
public interest is best served thereby. And 
this public interest standard, spelled out 
generally in the legislation, js to be lib- 
erally construed. i i . .:: : 

Second, the bill authorizes discretion- 
ary assessment of attorneys’ fees and 
costs against the Government where the 
complainant substantially prevails. This 
would eliminate another major obstacle 
to public access to information, assisting 
the public in their efforts to obtain ju- 
dicial enforcement of the mandates of 
the Freedom of Information Act. S. 2543 
sets out four criteria, for courts to use 
in determining whether to award fees in 
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a given case. The amount of fees awarded 
will, of course. 

plication of these criteria. The bill does 
not state precisely how costs or fees are 
to be measured, but courts should look 
to the prevailing rate on attorneys’ fees, 
for example, rather than solely 'to wheth- 
er the specific attorney involved is from 
Wall Street or a public interest law firm. 

The effective date of this legislation 
will be 90 days from the date of enact- 
ment. I hope that agencies will.not plan 
to wait until the. last possible moment 
. before implementing this new legislation, 
since its basic principles have been pro- 
posed and debated for over a year, 1 and 
a similar measure passed the House over 
2 months ago. Provisions such as those 
relating to in camera inspection 'ana at- 
torneys’ fees should be' applied to eases 
already filed before the effective -date, 
since these are not dependent on- any 
prior agency preparation or public notice 
for implementation. . - 

Mr. President, the Freedom of Infor- 
mation Act has already opened substan- 
tial access for the public to Government 
files and records. Under the act citizens 
have been able to obtain nursing home 
reports, meat inspection reports, state- 
ments of Justice Department intent, on 
proposed mergers, AEC reports; on nu- 
clear generator safety, civil rights com- 
pliance documents, IRS agents’ manuals, 
'-FBI counterintelligence program guide- 
lines, FHA appraisal reports, and a large 
number and variety of other documen ts 
reflecting what therGovemment is doing 
and how it is doing it. .t 

. Even now. however, with the law on 
the side of the American public, it is still ‘ 
an uphill battle with the Government 
agencies and their deeply Inured pen- 
chant for secrecy. There are blatantly 
unnecessary delays and purposeful frus- 
trations. 

There are outrageous fees. There Is 
•nitpicking over, identification, and there 
is bargaining over exemptions. There are 
lengthy and costly court fights. And with 
each new request the entire process of te n 
has to be repeated: 

This is not the intent of the Freedom 
of Information Act This is not what is 
meant by citizens’ access in an open gov- 
ernment. . 

The amendments presented in my bill 
today will give the people of this countiy 
more than just a foot in the agencies’ 
doors — it will provide them with the nec- 
essary tools to break down the tradi- 
tional bureaucratic barriers of secrecy, 
and to gain access to what is granted 
them by the Freedom of Information. Act. 

I urge tlie Senate’s adoption of this 
important legislation. 

Mr. HRUSKA. Tyield myself 5 min utes 
on the bill. 

Mr. President, I ask unanimous con- 
sent that David Clanton, a member of 
Senator Griffin's staff, be allowed the 
privilege of the floor during the debate 
and vote on the pending measure. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HRUSKA. Mr. President, freedom 
of iniormation is basic to the democratic 
process. The right of the citizen to be 
informed about the actions of his gov- 
ernment must remain viable if a govem- 


the people cannot govern themselves if 
they cannot know the actions of those 
in whom they trust to carry out the 
functions of Government. 

Yet, it is 'also elementary that the wel- 
fare of our Nation and that of its citi- 
zens may require that some information 
in the possession of the Government be 
held in the strictest of- confidence. For 
example, the individual’s right of pri- 
vacy requires that personal information 
collected .and held in the flies of Gov- 
ernment agencies under census reporting 
laws, income tax reporting laws, criminal 
investigations, and other activities, be 
protected from disclosure. Indeed, Sen- 
ator Ervin and I have introduced bills 
dealing with criminal justice informa- 
tion systems, the primary purpose of 
which is to Insure that this type of in- 
formation- is not disclosed to the public 
or to any persons not -directly engaged 
in apprehending and prosecuting aa of- 
fender. Likewise, information which di- 
rectly- bears on delicate negotiations 
with foreign nations or on the mainte- 
nance of our national defense must not be 
exposed for all the world to see, to the 
prejudice of our national position or 
our national integrity. . ' ' ' 

The Freedom of Information Act, en- 
acted in 1966, recognized the competing : 
interests in disclosure and confidential- 
ity. It attempted to balance and' protect 
all the interests, yet place emphasis on 
the fullest responsible disclosure. That 
. act imposed on the executive branch an 
affirmative obligation to provide access to 
official information that previously had 
been long shielded from public view. Un- 
der that act, an agency must comply 
with a citizen’s request for information, 
unless it can show that competing in- 
terests, such as the right of privacy or 
the national defense, require the infor- 
mation to remain confidential. - 
It is my understanding that, by and 
large, the balancing of competing inter- 
ests codified in the Freedom of Informa- 
tion Act has proven successful. However, 
experience with' the administration of 
the act indicates that some changes are 
necessary. As the Committee on the 
Judiciary found in reporting on this 
bill: : . - • ■ 

The primary obstacles to the act’s faithful 
Implementation by the executive branch 
have been procedural rather than substan- 
tive, ■' V; 

In short, the problem lies not with the 
substantive provisions of the act but 
with its administration. The real need 
is to improve compliance with the dis- 
closure provisions we already have on 
the books. * . , - " 

To this end, S. 2543, as amended, has 
been reported favorably by the Commit- 
tee on the Judiciary. It is designed to 
remove the obstacles to full and faithful 
compliance with the act. Its basic pur- 
pose is to facilitate more free and ex- 
peditious public access to the informa- 
tion the act obligates the Government 
agencies to disclose. 

The PRESIDING OFFICER. The Sen- 
ator’s 5 minutes have expired. 
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||||8^2 rield -“‘‘J'self an ad di- 

lie provisions of the bill Have already 
been discussed. The basic features of the 
bill that I believe deserve elaboration are 
the following: 

First. The bill expedites public access 
to Government information by requiring 
Government agencies to respond to re- 
quests for information within specified 
time periods. It is a difficult task to draw 
the deadline at the most appropriate 
point. If too much time is granted, there 
is the possibility that the requester’s ac- 
cess to government records may be de- 
layed. On the other hand, if the time 
limits are too rigid. Government agen- 
cies, in a spirit of caution to insure that 
personal rights and other interests are 
served, will' be forced to deny requests 
; for information that might with more 
study be granted. In short, time limits 
- that are too rigid, too inflexible will be 
counterproductive to the interests in af- 
fording citizens the greatest amount of 
access to Information that- individual 
rights and good Government will permit. 

I believe that the time limit provision 
or this bill walks the fine line. It imposes 
reasonable time limits under which an 
agency must respond to a request, but 
permits the: agency to extend the time 
for certain compelling reasons. For ex- 
ample, an agency could get; an extension 
, of time if the- Tec or ds requested are dis- 
persed, and cannot be located Within the 
time limits imposed or if the request is 
for a voluminous amount of records 
which must be located and reviewed. In 
my view, tills provision is responsive to 
the needs of both the Government agen- 
cies and the public. 

Second., £!. 2543 insures the integrity 
of the classification of a classified docu- 
ment by allowing the' courts to review 
the document, in camera, if that proce- 
dure becomes necessary. However, the bill 
does" not permit a judge to substitute his 
view of the sensitivity of the document 
for that of the agency. A judge can over- 
rule the agency's decision to withhold 
the document only if he is convinced that 
there is not any reasonable basis for the 
classification. . 

Mr. President, I think that this stand- 
ard is sensible. Under this bill, the court 
can review the document to determine 
whether the classification is reasonably, 
based on an Executive order or statute. 
But the Court cannot, and should not, 
be able to second-guess foreign policy 
and national defense experts. „ 

Third. The bill insures responsible re- 
sponses to requests by holding account- 
able those officials who, without a rea- 
sonable basic, deny requests for informa- 
tion. If a court determines that the with- 
holding by the decisionmaker was with- ■ 
out a reasonable basis, it may order that- 
corrective or disciplinary action be taken. 
Before making such a decision, however, 
the agency involved shall recommend 
what corrective or disciplinary action it 
deems appropriate and the court shall 
accord this recommendation considerable 
weight in making its ultimate decision. 

Finally, I want to refer to a provision 
that is not in the bill. The basic premise 
under which S. 2543 was drafted is that 
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the problems arising under the Freedom 

substantive. True tb this premise, the 
committee decided not to amend the sub- 
stantive provisions of the act. One of the 
substantive provisions considered but de- 
leted by the committee from the bill as 
originally introduced was a provision 
changing the word “flies” in exemptions 
6 and 7 to the word “records.” By and 


today there are 31. But there is still a 


364 in 2o agencies and 11 white House 
offices, according to the staff of the 
Government Operations Committee. 

Arrayed against this phalanx. is the. 
Interagency Classification Committee, 
which has no chairman, one full-time 
employee, and a secretary. 

Fortunately, the Freedom of Informa- 


i uese moouicanons ana improvements 
■^0 00690^8(0 ©08- 2nformation Act are 
vitally necessary. But S. 2543 falls short 
in at least two respects of what can be 
done to strengthen the public right to 
know under the Freedom of Information 
Act. 

First, the provisions of section (b) (4) 
(B) (ii) should be eliminated from the 
bill. 


large, the reason for this deletion was 
that there was no evidence that such a 
change was necessary. 

The provision dealing with deletion of 
segregable portions of records is proce- 
dural and requires the agency to segre- 
gate the disclosable portion of a record 
from the nondisclosable and to grant ac- 
cess to the disclosable portion. This pro- 
vision reflects existing law, but is incor- 
porated in this bill to clarify and empha- 
size the point. Being procedural in na- 
ture, it does not aid in the substantive 
analysis whether a particular exemption 
applies to a record or portions thereof. 
Instead, it applies once the court deter- 
mines that portions of a record are dis- 


tion Act contemplated more than a 
toothless guardian of the public’s right 
to know. The act gave to citizens the 
right to go into court Jo. compel agency 
heads to comply with the requirements of 
the act. 

But the courts have applied rules of 
administrative law which have made bu- 
reaucrats the final judge of the public’s 
right to know. The seal of approval to 
this Interpretation of the Federal of In- 
formation Act was given by the Supreme 
Court in Environmental Protection 
Agency v. Mink, 410 U.S.-732 (1973). In 
that case the Court ruled that the Execu- 
tive’s determination as to what shall be 
kept secret “must be honored.” 


The provisions in effect require the 
court to accept without question the Gov- 
ernment’s word when it decides to keep 
information secret from the public. The 
practical result of this direction to the 
courts is to make hollow the major 
achievement of S. 2543 in spelling out the 
right of a' plaintiff to a de novo review, 
in court of the agency’s determination 
not to disclose confidential information. 

The second change is to spell out the 
precise grounds on which the Govern- 
ment can withhold information con- 
tained in investigatory files. This change 
has been recommended by the adminis- 
trative law section of the American Bar 
Association. 


closable, requiring the agency to divulge 
those portions. Thus, it would not apply 
where, for instance, an entire file was 
exempt such as under exemption 7. 

Mr. President, I am pleased to have 
worked with the Senator from Massachu- 
setts (Mr. Kennedy) to develop this bill 
which was supported by every member of 
the Committee on the Judiciary when 
it was reported/ I believe that this bill 
will insure that the Freedom of Infor- 
mation Act lives up to its. title. While 
stressing the fullest responsible disclo- 
sure, It produces a workable formula 
that, in my view, balances and protects 
all Interests. 

Mr. President, I. reserve the. remainder 
of my time. 

Mr. KENNEDY: Mr. President, I yield 
30 seconds to the Senator from Michigan. 

The PRESIDING OFFICER. The Sen- 
ator from Michigan is recognized. 

Mr. HART. Mr. President, during the 
consideration of this bill I ask unani- 
mous consent that two members of my 
staff, Burton Wides and Harrison Well- 
ford be granted access to the floor. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

. Mr. CRANSTON. Mr. President, the 
Freedom of Information Act has become 
one of the basic charters of the public’s 
right to know what goes on inside their 
Government’s executive departments and 
agencies. 

As a result of the act, more information 
has been made available to the public. 
Entire battalions of rubberstamp wield- 
ing bureaucrats have been stripped of 
their arbitrary, unreviewable, power to 
keep documents secret from the public. 

Before the act, there were an esti- 
mated 53,000 officials authorized to class- 
ify documents — 23,000 at the Department 
of Defense, over 5,000 at State and hun- 
dreds of others scattered through agen- 
cies such as General Services Adminis- 
tration and HEW. 

Reductions of classifiers at some agen- 
cies have been dramatic, for example, 


. Justice Stewart in a separate opinion 
wrote: 

[ Congress] has built into the Freedom of 
Information Act an exemption that provides 
no means to question an Executive decision 
to stamp a document “secret", however, 
cynical, myopic, or even corrupt that decision 
might have been. . . . . . J - 

In my judgment, we must not let 17,364 
bureaucrats be the final judges of what 
we are to know from our Government. 
The courts have been the traditional de- 
fenders of the right to know and asso- 
ciation first amendment rights. The 
courts must not be pushed out of the pic- 
ture. 

S. 2543, amending the Freedom of In- 
formation Act, brings the courts back 
into the process of deciding what in- 
formation shall be withheld from the 
public and what Information- shall be 
disclosed. 

It provides that challenges to Govern- 
ment claims of exemption from disclo- 
sure under the act shall be reviewed de 
novo in court and the burden of sustain- 
ing the claim of exemption is on the 
Government. 

It eliminates opportunities for arbitrary 
delay and obstructionism by agencies at- 
tempting deny information to citizens. 
Among the abuses the bill corrects are 
denials of records based on the agency’s 
assertion that the citizen has not. speci- 
fied an “identifiable record” when the 
agency knows full well exactly which 
documents the citizen is requesting. Arbi- 
trary and unreasonable fees for copying 
and searching for documents will become 
uniform under schedules to be set by the 
Office of Management and Budget. At 
present agency copying fees range from 
5 cfents per page to $1 per page and search 
fees range from $3 to $7 per hour. 

The bill further provides for the award 
of attorneys fees and costs, if the Gov- 
ernment loses in court. This provision 
will discourage unreasonable litigation 
by the Government undertaken for no 
good reason except to make as burden- 


Our Government and way of life thrive 
on free and open debate. The free flow- 
of information is vital to sustenance of 
our freedoms. The control of access to 
information should' not be left solely in 
the hands of bureaucrats whose function 
it is to deny Information. Citizens must 
have an opportunity to appeal bureau- 
cratic determination in court. The 
amendments to the Freedom of Informa- 
tion Act proposed by S. 2543 will guaran- 
tee full review of refusals by Govem- 
. ment agencies to make public informa- 
tion withheld unreasonably. 

Mr. MUSKIE. Mr. President, I call up 
my amendment No. 1356. 

The PRESIDING OFFICER. The 
amendment will be stated. 

The legislative clerk proceeded to read 
the amendment. 

Mr. MUSKIE. Mr. President, I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered, and, without 
objection, the amendment will be printed 
in the Record. 

The amendment, ordered to be 
printed In the Record, is as follows: 

On page 10, line 11 , strike out *‘(i) ”, ard 
on page 10, beginning -with line 24, str&e 
out all through page ll, line 15. 

Mr. MUSKIE, Mr. President, I call up 
this amendment in behalf of 27 of my 
colleagues. I ask unanimous consent that 
their names be Included as cosponsors, 
I will not undertake to read them all. 

The PRESIDING OFFICER. Without 
objection. It Is so ordered. 

The names of the cosponsors, ordered 
to be printed in the Record, as follows : 

Mr. Ervin, Mr. Javits, Mr. Symington, Mr. ' 
Hart, Mr. Chiles, Mr. Humphrey, Mr. Mc- 
Govern. Mr. Gravel, Mr. Clark, Mr. Tunney, 
Mr. Metcair, Mr. Mondale, Mr. Mathias, Mr. 
Hathaway, Mr. Burdick, Mr. Percy, Mr. Ribi- 
coff, Mr. Montoya, Mr. VVeicker, Mr. Cranston, 
Mr. Nelson, Mr. Baker. Mr. Stevenson. Mr. 
Hatfield, Mr. Abourezk, Mr. Inouye, and Mr. 
Blden. 


before the act there were 7,745 classifiers some as possible the effort of a citizen to Mr. MUSKIE. Mr. President, I rise 
at the Department of Commerce, today acquire information from his Govern- with some reluctance today to offer an 
there are 81. At GSA there were 866, ment. amendment to the generally excellent 
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the Court Is permitted to make a deter- “secret” under this authorization over 
ruination in camera to resolve the ques- 


Preedom 

ments offered by my friend and able col- 
league, the Senator from Massachusetts. 
No one should underestimate the dili- 
gence and concern with which he and 
other members of the Committee on the 
Judiciary have worked to insure that the 
changes made in the 1967 act will, in 
fact, further the vital work of making 
Government records readily available for 
public scrutiny and making the conduct 
of the public business a subject for in- 
formed jrabllc comment. - V r ‘ 

It is- because the bill before tis is so 
very rare and important an opportunity - 
to correct the defects we discovered in 
the administration of the act during 
joint hearings I conducted with Senator 
K ztmsavr and Senator Ervin last year 
that I wish to insure that 1 . we fully meet 
our responsiblfity to make the law a clear 
expression of congressional Intent. In 
many important procedural : areas, S. 
2543, as the Judiciary Committee has re- 
ported it, will close loopholes through 
which agencies were evading their duties 
to the public right to know. 

For example, this legislation will en- 
able courts toT award costs and attorneys’ 
fees to plaintiffs who successfully contest 
agency withholding of inf ormation. The 
price of a court suit has too long been a 
deterrent to legitimate citizen contes ts of 
Government secrecy claims. Addition- 
ally, the bill will require agencies to be 
prompt in responding to requests for ac- 
cess to information. It win bar the stall- 
ing tactics which too many agencies have 
used to frustrate requests for material 
until the material loses its timeliness to 
an Issue under public debate. And the 
bin provides long-overdue assurance that 
agencies will give full report to the Con- 
gress of their policies and actions in 
handling Freedom of Information Act 
cases. , v . 

With all these significant advances in 
its favor, there should be little reason to 
argue with the wisdom of the bill’s au- 
thors. But in one vital respect, S. 2543 
runs counter to the purpose I and 21 co- 
sponsors had in Introducing Its prede- 
cessor, S. 1142, and endangers the mo- 
mentum this Congress is developing - 
toward bringing the problem of Govern- 
ment secrecy under review and control. 

Responding to the Supreme Court rul- 
ing of January 22, 1973, in the case of 
Environmental Protection Agency et al. 
v. Patsy T. Mink et al., I had proposed in 
S. 1142 that we require Federal judges 
to review in camera the contents of rec- 
ords the Government wished to with- 
hold on groundsbf security-classification. 

I agree that such a requirement would 
have been an excessive response to the 
Court’s holding that the original act pro- 
hibited in camera inspection of cla ssi- 
fied records, and I am completely at ease 
with the language in S. 2543 that makes 
in camera inspection possible at the dis- 
cretion of the judges whenever any of 
the nine permissive exemptions are as- 
serted, What r cannot accept and what 
I move today to strike in the subsequent 
language which would force judges to 
conduct the proceedings of in their 
chambers in such a way that the pre- 
sumption of validity for a classification 


tion of whether or not the information 
was properly classified under the criteria 
established by the appropriate Execu- 
tive order or statute. However, if an af- 
fidavit is on record filed by the head of 
the agency controlling the information 
certifying that the head of the agency 
in fact examined the information and 
determined (hat it was properly classi- 
fied, the judge must sustain the with- 
holding unless he “finds .the withhold- 
ing is without a reasonable basis under 
such criteria ’* - 

If this provision Is allowed to stand. 
It will make the independent judicial 
evaluation meaningless. This provision 
would, in. fact, shift the burden of proof 
away from the Government and go 
against the impress language in section 
(al of the Freedom of Information Act, 
which states that in. court review “the 
burden of proof shall be on the Gov- 
ernment to sustain its action.*' Under the 
amendment I propose, the court could 
still, if It wishes, make note of an affi- 
davit submitted by the head; of an 
agency, just as the court could request 
or accept any data, explanatory infor- 
mation or assistance, it deems relevant 
when making its determination. How- 
ever, to give express statutory authority 
to such an siffidavit goes far to reduce 
the judicial role to that of a mere con- 
currence in Executive decisionmaking. 

The express reason for amending -the 
section of the act dealing with review of 
classified information grows, as I indi- 
cated, from concern with the Supreme 
Court ruling in the Mink case last year. 
In that case 32 Members of Congress, 
bringing suit as private citizens, sought 
access to information dealing with the 
atomic test on Amchitka Island in Alas- 
ka. The. US. Court of Appeals directed 
the Federal district judge to review the 
documents in camera to determine 
which, if any, should be released. This 
seemed an appropriate step since the 
act does provide for court deter mina tion 
on a de novo basis of the validity of any 
executive branch withholdings. 

- Unfortunately, the Supreme' Court 
reached a decision In that case which I 
regard as somewhat tortuous. The Court 
held that in camera review of material 
classified for national defense or foreign 
policy reasons not permitted by the act. 
The basis of this decision was exemption 
No. 1, which permits withholding of mat- 
ters authorized by Executive order to be 
kept secret in the interests of- national 
defense or foreign policy. 
i The Supreme Court decided, that once 
the Executive had shown that documen ts 
were so classified, the judiciary could not 
Intrude. Thu/s, the mere rubberstamp- 
ing of a document as “secret” could for- 
ever immunize it from disclosure. All the 
Court could determine was whether it 
was so stamped. . __ 

The abuses inherent in such a system 
of unrestrained secrecy are obvious. As 
the system has operated, there is no spe- 
cific Executive order for each classified 
document. Instead, the President Issued 
one single Executive order establishing 


“secret” under 

succeeding years are now forbidden to 
even the most superficial judicial scru- 
tiny. One of the 17,364 authorized classi- 
fiers in tile Government could stamp the 
Manhattan telephone directory “top 
secret” snd no court could order the 
marking changed, under the Supreme 
Court edict, the Executive need only dis- 
patch an affidavit certifying that the 
directory was classified pursuant to the 
Executive order, and no action could be 
taken.. •. - ■ •• 

Obviously, something must be done to 
correct tills strained court interpretation. 
It need not be a drastic step. 'Actually, 
it was this original intention of Congress 
in adopting: the Freedom of Information 
Act to increase the disclosure of infor- 
mation. Congress authorized de novo 
probes by the- judiciary as a check on 
arbitrary withholding actions by the 
Executives. Typically, the de novo process 
involves in camera inspections. These 
have regularly' been carried out by lo wer 
courts in the case of materials withheld 
under otiter exemptions in the act. They 
can be barred under exemption No. T 
only through a misguided reading of tht 
act and ioy ignoring the wrongful- con- 
sequences;. : y.:-' ; v ■ 

But in correcting this fault, to permit 
in camera review of documents! withheld 
under any of the exemptions, S. : 2543 
would simultaneously erect such restric- 
tions around the conduct of the review 
when classified material was at issue that 
the permission could probably never be 
fully utilized. 

By telling judges so specifically how tc 
manage their inquiry into the propriety 
of a classification marking, we show a 
strange contempt for their ability to de- 
vise procedures on their ; own to help 
them reach a just decision. Moreover, by 
giving classified material :a status unlike 
that of any other claimed Government 
secret, we foster the outworn myth that 
only those in possession of military and 
diplomatic confidences can have the ex- 
pertise to decide with whom and when to 
share' their knowledge. 

It should hot have required the decep- 
tions practiced on the American, public 
under the banner of national secrecy in 
the course! of the Vietnam war or since to 
prove to us that Government classifiers 
must be subject to some Impartial re- 
view. It courts cannot, have full latitude 
to conduct that review, no one can. And 
if we constrict the maimer in which 
courts may perform this vital review 
function, we make the classifiers privi- 
leged officials, almost immune from the 
accountability we insist on from their 
colleagues. % - : 

. ;i I object to the idea that anything but 
full de novo review will give ua the as- 
surance that classification — like other as- 
pects of claimed secrecy — bias been 
brought under check. I cannot accept an 
undefined reasonableness standard as 
the only basis on which courts may over- 
rule an agency head’s certification of the 
propriety of classification. And I cannot 
understand why we should trust a Fed- 
eral judge; to be able to sort out valid 
from invalid claims of Executive privi- 
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him or his colleagues to make the same 
unlettered - judgments hi ma 
Ifgedly. connected “rnitrcorMi 
_ tense or foreign policy. 

’ Tliex'efdre, while I am anxious to com- 
pliment the chief sponsor of S. 2543 on 
the fine work that has been done and to 
praise the Judiciary Committee for its 
sincere commitment in improving the 
working of the Freedom of Information 
Act. I must respectfully move to strike 
these 17 offensive and unnecessary lines 
and to make the bill what we all want 
it to be — a restatement of congressional 
commitment to an open, democratic so- 
ciety. 

I withhold the remainder of my time. 

Mr. KENNEDY. Mr. President, at the 
outset I want to say how much I have en- 
joyed joining with the distinguished 
Senator from Maine, as well as the dis- 
tinguished Senator from North Carolina, 
during the course of our joint hearings 
on the Freedom of Information Act and 
Government secrecy last year. The kind 
of joint hearings we had provided an ad- 
ditional dimension and insight Into our 
better understanding, the. opportuni- 
ties as well as the problems of the Free- 
dom of Information Act. ■ 

Many of the amendments that are in- 
cluded In the legislation- today were de- 
veloped out of and during the course of 
those hearings, and I want to commend 
the distinguished Senator from Maine 
for focusing attention on the particular 
provision of the legislation that we are 
considering here this afternoon. I know 
of his special Interest and expertise in 
this area. 

This area was a matter of considerable 
interest to the members of the commit- 
tee. As a matter of fact, when I initially 
introduced the bill last year, It did not 
include the language which the distin- 
guished Senator from Maine desires to 
strike. But during the course of the sub- 
, committee and full, committee process of 
markup, this language in issue was 
added. 1 ... ;Sj . 

I want to state at the outset that I 
think the amendment of the Senator 
from Maine is responsible and reason- 
able and I intend to support it. 

I would like to ask the .Senator from 
Maine just a few questions. The clause 
which will be excluded by . the Senator 
from Maine’s amendment deals with the 
procedures of how classified documents 
will be considered in camera. 

I ask unanimous consent that the 
whole section to be struck be included at 
this point In the Record. 

There being no objection, the extract 
was ordered to be printed in the Record, 
as follows : 

“(in In determining whether a document 
is in tact specifically required by an Execu- 
tive order or statute to be kept secret in the 
interest of national defense or foreign policy, 
a court may review the contested document 
in camera' if it is unable to resolve the mat- 
ter on the basis of affidavits and other in- 
formation submitted by the parties. In con- 
junction with its in camera examination, 
the court may consider further argument, 
or an ex. parte showing by the Government, 
in explanation of the withholding. If there 
has been filed in the record an affidavit by 
the head of the agency certifying that he has 
personally examined the documents withheld 
and has determined after such examination. 


that they should be withheld under the crl- 

section, the court shall sustain such with- 
holding unless, following its in camera ex- 
amination, it finds the withholding is with- 
out a reasonable basis under such criteria. 

Mr. KENNEDY. I will highlight these 
particular lines: “a court may review a 
contested document in camera if it is 
unable to resolve the matter on the basis 
of affidavits:” It continues as follows: 
“In conjunction with its. in camera ex- 
amination, the court may consider fur- 
ther argument.” 

There was some suggestion that we 
require courts to entertain ex parte argu- 
ment from the Government in every 
case, but we did succeed in making it 
permissive. 

Our language would add a presumption 
to the agency head’s declaration that if 
such a matter falls within the statute 
or an Executive order referred to in sub- 
section (b) (1) of this section, the court 
shall sustain that provision unless, fol- 
. lowing its in camera examination, it finds 
the withholding is without a reasonable 
basis under such criteria, 

I want to indicate to the Senator from 
Maine that although others may read it 
differently, I do not interpret that lan- 
guage as indicating a very strong pre- 
sumption. I cannot understand why It 
concerns the Senator from Maine, al- 
though, as I said before, I intend to sup- 
port the amendment. I do want the legis- 
lative history to be clear that I, at least, 
do not think it presents a very strong 
presumption In favor of an administra- 
tive agency. 

But I understand what the Senator is 
attempting to do. I think it would 
strengthen the legislation, y 
' I should like to ask the Senator from 
Maine, some specific ' questions. His 
amendment in no way attempts to re- 
quire an in camera inspection, but I un- 
derstand 'it still leaves that as discre- 
tionary in each of these cases. Is this 
'right? : ■ 

Mrr MUSKIE. The Senator is correct. 

Mr.. KENNEDY. Furthermore, the Sen- 
ator’s amendment allows the court to 
question the propriety of classification 
only under the standards set up in a 
statute or by executive order. Is that cor- 
rect? • ■' 

Mr. MUSKIE. The Senator is correct. 

Mr. KENNEDY. I think that is im- 
portant. . 

This is an important, useful amend- 
ment, but it does not seek to alter the 
classification standards or procedures 
presently applicable. 

We do add a slight presumption, which 
the Senator recognizes from reading the 
language. It concerns him because it is a 
presumption. As the author of the bill, I 
do not want to acknowledge a very strong 
presumption. At least, that is my inter- 
pretation. 

Does the Senator believe there ought 
to be any special exemption for the Na- 
tional Security Administration, NSA, or 
the Department of Defense in this part 
of the bill itself ? 

Mr. MUSKIE. As the Senator proba- 
bly knows, we are holding hearings at 
this time on proposals to establish clas- 
sification control systems and new cri- 
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teria for classifications. Out of those 

l|^^d 1 ll8l(3tf8^ omethirig: bufc the 

amenamenxTnave dnered does not touch 
that. 

Mr. President, will the Senator from 
Massachusetts yield further to me? 

Mr. KENNEDY. I yield. 

Mr. MUSKIE. The Senator, I think, 
has described the sense of my amend- 
ment very accurately and precisely. I 
have no real quarrel with the procedures 
which my amendment would remove 
from the statute. The principal quarrel 
is with the last 3 lines, as the Senator 
from Massachusetts has correctly pointed 
out. 

The weight of that presumption has 
to be analyzed in the light of the classi- 
fication system. As the Senator knows, 
fully as well as I do, my amendment re- 
lates to the reluctance to declassify. All 
the momentum _ in the existing classi- 
fication system is on the side of secrecy 
and all the incentives are in favor of 
classification. 

All of that experience with the classi- 
fication system goes back a quarter of a 
century or more. It seems to me the lan- 
guage in the bill, read in that context, 
would reinforce the same presumptive 
effect. The effect would be different with 
different judges. 

I must say that different members of 
the committee and _ of the Senate, I 
think, would give it a different effect, if 
we started from scratch, with a new law 
that would define the presumptions 
dealing with classification. . . 

If we were to start from scratch and 
have a new law with the presumption, of 
law in that way, I think the presumption 
would be different from that operating 
with the existing classification system. 

So the inevitable momentum that the 
bill’s language gives supports the class- 
ifier and the classification in these 
words: - . . - ■; 

The court shall sustain such withholding 
unless it flnds such withholding is without 
a reasonable basis. . 

I should think that a judge might feel 
that anyone who has the responsibility 
at high levels to classify would not class- 
ify without a basis that was reasonable 
to him. 

If he is a responsible man, we have to 
accept his basis, whether or not some- 
one else would agree. He would make an 
independent judgment. That basis Is 
reasonable. 

That does not say that his basis is the 
same basis as my reason or the basis of 
someone else’s, presumably that of the 
classifier. 

That language must have a purpose,, 
and putting that language' into the bill 
has a purpose. The purpose clearly is to 
give greater weight to the testimony 
which the judge receives from the head 
of the agency than the evidence- received 
from any other source and greater than 
the weight of his own judgment. 

That is how I read that language. I 
think that in the context of the momen- 
tum of the experience which has been 
generated under the classification sys- 
tem, we ought to be very reluctant and 
careful in adopting this kind of language. 

Mr. BAYH. Mr. President, I ask 
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unanimous consent that 
of my staff be 
the floor during- the debate. 


ter 
efflSQa 


The PRESIDING OFFICER. Without 


I think the bill itself, as -worked out 
by the committee, has struck a fair bal- 
ob.iection, it is so ordered. j mice that meets the requirements of law 

Mr. BAYR Will the Senator permit] and, at the same time, gives a reasonable 
me i minute under the bill? X I amount of protection, x 

Mr. KENNEDY. Mr. Presiddit, I yield j The Senator from A 
to the Senator from Indiana. ‘ 



Mr: BAYH. Mr. President. I will yield! 
to the Senator from Mississippi shortly-! 
I simply want to say that I find great] 
comfort in the position of the Senator] 
from Maine. ~ fi - xl*- *■“' 

It seems to me that in a free society, 
certainly in the light of everything that( 
we have seen -occur over- the? past fewi 
months and years, we ought to -revise] 
the- present position which seems to be 
that there is a right to mark something! 
classified untflit is proved not to be in 



of wfav gi ve a, little mo re weight, he-e to 
t he hea d.,, of, a n. agency with reference to 
these matters. It Is for the very rea son. 
that we have placed that person in 
charge of that, agency and given him all 
responsibility and power that, goes wi th 
t hat entire office , ge is the only one who 
is permitted to file such an affidavit here, 
as I understa nd. t'.-wn j i iiL.- r - . 

. T yrant to-focus no w prrimarflyoh-f he 


CIA. 'Jr' 


' with the -proposition th at 


S 9321 

rous to our welfare , our.naitoaal wel- 
t not Cqjusu ..throw 
ilA’l.thls 

la fo he rp-A.-imo nv along with a il the 
o ther t pstiraonv.’* some_cg which is usu- 
ally from biased sou rces. Tgiiree*' vi~ in- 
terest, an j not give ar.v Considerati on 
here an.v more- than just ordinary co n- 
s ideration _Ao — the. ..ofhciai — cgr iifi rati on 
under oath of the head of the agenc y. 

So r have to rest this thing with the 
Senate. The- committee has worked on 
it and has come up with sometiiing that, 
I take it, is practical to live with and. 
at the same- time largely gives to the 
complainants what they might wish in 
this case. " • /v . T ■ 

So until we just strike down this mat- 
ter that, Ihe committee has worked so 


w&rKaveto have a CIA' In world affairs: ~sjiard on and has balanced off, let us take 




So in. the matter of certain. Informal 
tion being classified, the average jud ge — ' 
and with all due deference to them per- 
sonally — and I had the honor at one 
time of being a judge of a trial court my-: 
self— Is iust short of knowledge an d in- 
f ormation on a lot of different sub ject 
matters, just as a Senator is on a g reat 
sub.lecrmattf r--v come 


ofi 


second thought, and I believe we 

le PRESIDING OFFICER. The time 
Senator has expired. 

STENNIS. I thought he bar- 
Id to me and I will then finis? 

. the Senator. T have not. made 


\ , , J||_ __ t ,-v fre just must~have 

the public interest. In a free society in?-j p roven its value. 
formation ought to be regarded as a mat- 
ter of public interest and public knowl- 
edge unless It -can be- proven tfcgt it 
should be secret. ; 1 • ' 

Mr. MUSK. IE. Mr. President, I t 
the Senator from Indiana, In pri 
this amendment, I am not siskin; 
courts to disregard the expertise oi 
Pentagon, the CIA, or the State Dep; 
ment. 

Rather. I am. saying that I would as-L . ... , , ... 

smne and wish that the judges give su^f wouran^t^hea^ and 5dS to j££*gf tftfrChStf 


££, 


Irks here yet about, the Deu artroer. 
ifen se. 

ere are matters and there are many 
them, t hat are of equal Importa nce 
a a those e.t the CIA . When I leave this 

SO ijmS&sMt M ^er^u dee g0ing d0WQ ' hCTe ROW fOT * 


expert testimony considerable weight. 
However, In addition; I would also want 
the judges to be free to consult such Ex- 
perts in military affairs as. the Senator] 
from Mississippi CMr. Stenkis), or 
perts on international relations, such 
the Senator from Arkansas (Mr. 
bright) , or other experts, and give 
testimony equal weight. Their expo 
should also be given considerable weight.] 


Naval Operations, the highest ranking 
agency and, in matters of great con-. offlcG , in the Naw Newt week we are 

%mSS t£ ot “* **“ chM »- °* w *«* 


I do not see why the head of a depart-! \c 
ment should be able to walk into a judge’s 
chamber, knowing that his testimony is 
against that of any other e;cpert and] 
weighs more than any other on a one-! 
for-one basis. He has the additional! 
weight that the exclusive judgment isl 
given to him. He has all of that behind] 
Trim. 

Why should' he be given a statutory 
presumption in addition if he cannot! 
make his case on its merits. He is in a 
better position; to da that than anyone! 
else. 

Then, if he cannot make a case on itsf 
merits. I say he is not entitled to a pre-f 
sumption.. • i 

We ought not to classify information! 
by presumptions, but only on the basif 
of merit. .And only the head of an agency 
involved can make that case. And if ha 
cannot make it. then he ought to lose it 
and not find it possible to get sustained 
only through the support of a statutory 
presumption. (• ' 

. Mr. HRUSKA- Mr. President, I yield 
minutes in opposition to the amendmer t 
t o the Sa aatgC fr nTn Mississippi. 

Mr. President, I cer - 
tainly thank the Senator from Nebraska . 

I have, just gone into this matter with- 
in the las ', hour, Mr. President, but I an , 
greatly concerned with the Senator’s 
amendment, the amendment of the Sen- 
ator from Maine, and that is not dis- 


t he only person who can rue an affida vit 
with a court within a vast wor ldwide. 

the head etf the agency. If he files an 
K affidavit, if he takes a position on the 



it- This provTStoa- here is nrta ^whgre the 
judge la still the master of the situation; 
he is. still running his own court, as we 
use that term. He is still free to reach a 
conclusion of his own. Rut, this is ^ mild 
guideline as the Senator from Massa- 
chusetts suggests. I bis not a violent nr e- 
Knmnt.inrt it is not a wall built around 
this head of agency and his testimon y. It 
is a mild presumption in favor of h is 
tesHmopy. The judge can stm weigh it 
all, and unless there is found a reason 
that satisfies the judge — and you have 
got to satisfy this judge— he is not going 
to stop and back off because it "might, 
have satisfied the head of the agency. 
The judge has all of this other testimony 
before him, and he is going to have to 
be convinced himself in view of all other 
testimony or lie is going to rule in favor 
of reviewing , the . classified documents 
now. ’■ 

I tell you this is a serious matter, Me m- 
bers oi cne s e nate. 1 do not lean to ward 
t rying to protect egeodhiag t -p^t- 
t ers.to be classified the same aa there st- 
of yon o o. Sutl Thave been at this thi ng 
long enough and on en o ugh subject ma t- 
ters to knew that we are fltT-j-.in ? harp 

with things that car) j)p fl qadlv and d an- 


of the Joint 

.nking offieer, military officer, in the 
loifi Government. In addition to that 
have the civilian officers over there, 
a of asai esteem, of great commv- 
lce. 

These ca liber men do>not carelessly fi le 
affidavits, that is mv point,. and erm^p-i it- 
* tpp nrm3nsaLjwonIti..n.iit..t,he j3:..h < mor n no 

their official conduct. at. gta^s flpd a t 
Issue: Those thin g;? are not carele ssly 
dona. 



has worse! it aat. 

I thank the Senator again for yielding 
to me. 

Mr.fMD SKIg ) Mr. President^ just a 
minute of two of response. : * 

May I say to the distinguished Senator - 
from Mississippi that I hardly regard m y - 
amendment as throwing the doors w ide 
open to irresponsible disclosure of G ov- 
ernment secrets. But on the question: as 
to whether or not the weight ol ~t~n&’bu- 


o f secrecy or openness, let me give you a 
f ew statistics. At the CIA there - are o nly 
five fu i I-t i]n e _A e cre cv reviewers for 1.8 78 
authorized classifier* 

In the ihird quarter of 197J in the 
CIA, 1,350 documents were classified top 
secret, and that has climbed until, dur- 
ing the ffi-st quarter of this, year, the 
number has risen to 3,115. Bn t.hp cm r. 
mous weight of the bureaucracy is on the 
Sjdfi r f sacsicy We Save all tE;at here, 
and now we want to add to that; weight, 
a presumption. Arrayed on the other 
side Is a district court judge who treats 


Approved For Release 2001/08/30 : GIA-RDP75B00380R0006001 90008-2 




C OQ'W 

.7 * J — , 


CONGRESSIONAL KtUJitu — »hiN au 


t. ftis issue, ton. „a. pprt- tiine responsibility, 
who does not have tAppPO-vad-iFtbraRfe 
lie* Is' asked t o live t hat wei gliTT that 
buir'eaucfatic .weight,, a pissroffiriver 
a nyth ing elseheih esus^avaCLany .other 
t estim o ny he hears . That, is what we are 
trying to overcomes do n ot re gard that 
asThrowIngLiKe ..dQpi,_wide open. 

T"aih happy to yield to the Senates 
from New Vor k- 

Mr. (JATOa DMr. President, I have 
joined Senator Mitskie and his other 
colleagues in his amendment for the fol- 
lowing basic reasons: 

I believe that, one, there is no ques- 
tion about the fact tha t the whole m ove- 
ment of Government, especially in view 
of Government's experience in Viet nam, 
Watergate., and many other direction s, is 
t oward rnPVff flBftnness, so that, the bias, 
in mv judgment, in the Senate, shoul d be 
to ward m ore openness rathe r than b eing 
t oward more Closed - 

Second, we have finally come abreast 
of the fact of life that it is not providence 
on Mount Sinai that stamps a document 
secret or top secret, but a lot of boys and 
girls just like us who have all their own 
hangups and who decide in individual 
cases what the document should be 
classified as, and very serious conse- 
quences flow to Individuals as a result of 
that classification, very serious conse- 
quences in the denial of the basic infor- 
mation upon which the judge releases it 
to the public. So the bias ought to be for 
openness not for closeness. ■ 

Now, one would say this is a close ques- 
tion normally because of this tension as 
between the right of the public to know 
and the necessity of Government in given 
cases to have secrecy. But the basic ques- 
tion has been decided by the committee, 
as by us, who are the movers of the 
amendment, that is, that a judge in 
camera should have the right to inspect 
this material. Having done that, and that 
is the basic question, why put a ball and 
chain on the ankle of the deciding au- 
thority? I cannot see that the balance of 
wisdom in government should move in 
that direction, having decided that the 
judge may see it. We should give him th e 
f reedom to deteimi najyhfithftr.. iindnc-all 
the circi unstance s, ^g^Miajffimpij £iietareen 

n ecessity for sec recy — claimed necessity 
for secrecy— the umpire should nob be re- 
stricted by groundru les, exce_B i_exQund 
rules dealing wiffi'TiasIe_jjjstl<^_ai)d-the 
b alance of resp onsibility and the ba lance 
of the national' Interest as_it_. relates to a 
givenTEem of Information. 

"It iS XolTfhose’ reasons, Mr, President, 
because X think, having made that basic 
decision which now has been made by 
the sponsors of the bill, by the sponsors 
of the amendment, and by the sponsors 
of the House bill, I see no case for fur- 
ther restricting that authority and ham- 
stringing it, once it has been given. 

I find special support for that pro- 
position in the fact that the committ ee 
itself — incidentally, I personally think 
t hey are promising _aJ.oiLmQre. tdmt'they 
c an delive r of decisions the 

c ourts , but the committee itself says that 
this standard of review does not allow 
the court to substitute Its judgment for 
that of the agency as under a de novo re- 


view, and neither to require the court to 

safe® 20(rt/O®/3Q 

finds the determination thereof arbitrary 
or capricious. I respectfully submit It is 
promising a lot move than it will deliver, 
because I doubt that judges will do any 
differently — except Judges who want to 
do differently— they are human like the I 
classifiers in reading the information in 
camera— than they would without the 
provision. , .... „ 

In those circumstances, why put it in? 
Why not put responsibility on the 
shoulders of the judges, whom we trust 
enough to allow to see the material any- 
how? . , . 

For all these reasons, Mr. President, 
the motion to strike is eminently war- 
ranted, and I hope that the Senate will 
support it. 

Mr. HRUSKA. Mr. President, X yield 
myself 5 minutes. „„ 

, The PRESIDING OFFICER (Mr. 
Helms) . The Senator from Nebraska is 
recognizgcLfor 5 minutes. 

Mr . (HRUSKA ? I rise in opposition to 
the amendment proposed by the senior 
Senator from Maine (Mr. Muskie) . The 
Freedom of Information Act was en- 
acted at the expense of a lot of time and 
effort. It took several years to process to 
the point of balancing the several inter- 
ests contained in it and a sincere bal- 
anced result has been attained. 

There is the right to know on the part 
of the public, b ut there is also the righ t 
and duty on the part of the Government 
'E ? j , .^ i;mv g r ~a ng r f oTak'e "s uc h steps as m ay 
be necessary to preserve the nat ional in- 
t egrity antf s ecrinty. ■ . 

This amendment would substantially 
alter that balance which is presently 
contained in the Freedom of Informa- 
tion Act. I t would endanger the passage 
a nd approval o f the i nstan t h ill i nStlaw, 
i rTroy considered .judgm ent. It should be 
acted onTIFwe' act on it at~ alii not' in 
c onnection with a bUl where virtu al 
una nimity 

rnitcee and 


reported unanimous ly 

without any objection to the Senat e. 

jJrT'Ffesident, I oppose the amend- 
ment offered by the Senator from Maine. 
I believe that the amendment is unwork- 
able and certainly is unwise. 

At the outset, it is imperative to realize 
what is and what is not at issue here. Is 
the crux of the issue whether the courts 
should be able to review classified docu- 
ments in camera? No, Under both the bill 
and the amendment, the judge can re- 
view the documents in camera. Thus, 
S. 2543, as unanimously recommended 
by the Judiciary Committee, establishes 
a means to question an executive deci- 
sion to stamp a classification on the 
document. 

wha.t, is at stake. Mr. President, is the 
sole question of whether there should 
be a special standard to guide the judg e’s 
decisiQji„in.this matter p ertaining to the 
first exemptiorirS. 2543T5TOTitresi5Uch a 
standard. • 

Under the bill, a judge shall sustain 
■the agency’s decision to keep the docu- 
Iment in confidence unless he finds the 
withholding is “without a reasonable 
basis.” W e could turn that around. M r. 
President, and w a-c.niild ..flskjghethfir it 
would be prop er for a judge to go ahe ad 


ixi toy ou } iv i 

l ose a do cument even if jie 'P 

diassmcatfdh USSstsr' That is the otSSr 
end of the dilemma. 

In other words, if the court finds a 
reasonable basis for the classification, it 
shall not disclose the document. 

The amendment of the senior Sena- 
tor from Maine would eliminate this 
“reasonable basis” standard and put 
nothing in its place. It does not substi- 
tute any standard in its place. How is 
the judge to be guided in his decision 
whether a document is properly classi- 
fied? In the absence of a specified stand- 
ard, I must assume that the standard 
jthat obtains is the one that applies to 
all the other, exemptions. ' . 

Let me take the sixth exemption as an 
example. That exemption allows an 
agency to withhold records If It deter- 
mines that disclosure would constitute 
an unwarranted invasion of privacy. In 
determining whether the invasion is un- 
warranted, the court attempts to ascer- 
tain the extent of the invasion and then 
balances that against the requester's and 
the public’s need for that information. 
The burden of proving that the extent of. 
the invasion outweighs the countervail- 
ing interests is on the Government. 

How would this standard then apply 
with respect to exemption I — the ex- 
emption that allows the Government to 
miantain classified documents in confi- 
dence. It would allow the judge to bal- 
ance what he perceives to be the public 
interest in disclosing the information 
against Government’s, which is to say 
the people’s, judgment that disclosure 
will jeopardize our foreign relations and 
national defense. Stated quite simply, 
the amendment before us purports to al- 
low a judge to release a classified docu- 
ment if he believes that the document 
should be in the public domain even if 
there exists a reasonable basis for the 
classification. ; 

I realize that standards of proof are 
difficult concepts to understand and 
apply even for the lawyer. So, let me pose 
an example. Suppose that the Freedom 
of Information Act, together with this 
amendment, was on the books in the 
1940’s. And f urther su ppose that some- 
one wrote the Gover nment r equesti ng in- 
for mati on about the ManhatEanproj ect. 
Now, under this ‘ITmenamen’ETal lUdge 
would be able to examine the protect ’s 
documents m _camera”Sd_desi3fi_^Eor 
hunse ff^EeiH'er tSe ~~cTjiiIfi.catiQn,lvas 
pr operT H e wouldrealize that t he_dis- 

naEIona l defense but, on. the oth er hand, 
he couTd ~also reason that t he public 
sh ouIcHiave some informati on .so that it 
wm il <FTtnow' Iso' V "m usIGBLtbis. -resear ch 
i w ascosting ancTwhat its obj ecjjy£g..were. 

’ The judge could go on to reason that 
the public should be informed of the 
cataclysmic damage that could be done 
by an atomic weapon upon delivery so 
that the public could make a moral judg- 
ment as to whether such a weapon should 
ever be used. B alancing' these conce rns. 

the j udge co uld find the public inte rest in 
fnsgjosure' To outweigh the nation al de- 
fense implications. 
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Mr. Preaidentvsuch a standard of proof 
is workable for. the other exemptions, IX 
a judge is uTong Approve diftdwhRestef 
emption 6 — the privacy exemption — idle 
harm is confined. Only one person is in- 
jured. B ut if a judge is wrong in a case 
i nvolving the - first' exemption, the dam age 

nolTcoimne a. Aspe<iTs of odT ' national 
de fense orToreign relations could be com- 
nrprpj^d. Put m leons irdy is not iust._Q pe 
person but a nation and perhaps its allie s. 

Mr. President, what then is the cnix 
of the issue? Is it a question whether idle 
judge can review the classified documents 
in camera? No.- Under both the bill and 
the amendment the judge can review the 
document in camera. Instead, the sole 
question is whether there should be a 
standard to guide the Judge’s decision in 
this matter. ' .••f" ' . 4' ».?.• 

^ Bv eliminating anv standard to gu ide 
the fudge’s decision in this are a, the pro- 

- - posed amendment wo uld out the courts 
i n the position of making poIiti.C8li.u dg- 
ments in the field at. iorel kiL.aJIajxs. and 
national defen se. Ygt the courts have lit- 

- f je if apv~exheripncf- in thesa-flelds. In- 
deed the courts themselves have- decl ared 
that they dj£5at.ha5 , .e the capacity 'or ex- 
p ertise to make these kinds of judgm ents. 

Epstein v. Resor, 421 FI 2d. 930: (9th 
Cir. 1970), cert; • denied, 398 U.S. 965 
, (1970), the Court of Appeals "for the 
. Ninth Circuit ‘stated that the judiciary 
’ has neither the— and I quote-— “aptitud e, 
facilities, nor - responsibility’’ to__make 
pciUt.icqi judgments as to what is des ir- 
a ble in the interest of nationi lldefense 
a nd-fMehm^Po Ecy Tfie~Supreme Court 
took the same view in C. & S. Air Lines v. 
Waterman Carp., 333 U.S. 103, 111 (1948) . 

A “ Developments in the Law Note on 
N ational Security” by the Ha r varcT LaW 
Review reaches the same conclusion. In 
discussing the role of the courts in re- 
viewing classification decisions,: it states 
that— :*• ft 

There are limitsfiq the scope of review that 
the courts are 'competent to exercise. ’jj'J.Vj'- 

And concludes that — 

I A court would-Khve difficulty determining 
(when the public Interest in disclosure was 
| sufficient to require .the Government to di-- 
Ivulge information notwithstanding a sub- 
Vtantial national security interest Ln secrecy. 
85 Harvard Law Review 1130, 1225-26 (1972) . 

' There is also anoth er reason why the 
' ju dges snouid flat P C HiaMPg ^ poB tical 
judg mentson foreign policy ana national 
d efense. Tn nr fief to convince a court that 

outweig'E'any 


ern ment agencies ma y have to discl ose 
more s ensitive Informa tion to show h ow 
^&j3555m5SX5 regnESHEg! rgglly 
are. For example, the fact that inform a- 
tion is s e nsitive mav not appear. tTo m 
the fa ce of the document. The age ncy 
mn.y then be required to divulge~m dre 
informa tion to show that tile ciocumen t 

with a fo reign nati on. Thus, the age ncy 

may be nut in the cm-inns dTrernma-LHat 

it must .d ivulge more sensitive infor ma- 
ti on to pro te ct the information reque sted. 

Mr. President, I believe we all recognize 
that there have been some abuses in 
the classification system. But we should 


also -recognize that new classification pro- 
cedures have recently been promulgated 


abuses. In a progress report just Issued 
by the Interagency Classification Review 
Committee, the body created to monitor 
the classification system, the following 
progress was documented: 

First. The total number of authorized 
classifiers within all departments has 
been reduced by 73 percent since the 
order took effect; V. 

Second. The National Archives and 
Records Service has declassified over 50 
million pages of records since , 1972; 

Third;, The Department of; Defense 
alone achieved a 25-percent reduction in 
its “Top Secret” inventory during 1973; 

Fourth; The majority of requests, 63 
percent,;; Jfor the declassification of 
documents has been grated either in .full 
orinpart. - “*£- 

This last point deserves some elabora- 
tion.; Under the Executive order, a person 
may. request review of classified docu- 
ments in .order to obtain access to the 
records. If '. the documents are over a 
certain age, the agency, must review the 
documents. -This is usually a two-step 
process:- the- operating division first re- 
views the document to see if it is properly 
classified. If it determines the classifica- 
tion; is appropriate, the requester may 
then appeal to the review board in the 
agency. If he is. not successful there, he 
may. appeal outside the. agency to the 
Interagency Classification Review Com- 
mittee. He thus has three opportunities to"- 
obtain the documents declassified before 
he files suit under the Freedom of In-i 
formation Act. 

Mr. President, in mv own view, a de - 
cision bv all thr ee ofiheseJ Mriies that the 
cl assification is proper should put th e 
matter to rest. Nevertheless, under S. 
2543 we will also permit the courts to 
review the documents in camera to judge 
whether the classification is proper. Is it 
too much to ask that a standard be im- 
posed. 'tb'’: guide the court’s; decision so 
that a document will not be divulged to 
all the world if there is a reasonable 
basis for the classification? I think not. 

Mr. President, the question whether a 
document is properly classified is a polit- 
ical judgment. This judgment must take 
cognizance of a number of factors, such 
as negotiations with other countries, the 
timeliness of the moment, the- disclosure 
of other information. Who is In a better 
position to make this judgment — the Sec- 
retary of State or a district judge? Should 
,we permit a judge to balance what he 
jperceives to be the interests of the public 
fin disclosure against the Interests of the 
[public in maintaining the document in 
confidence? I say, most emphatically, no. 

1 believe the point must be stressed 
that this standard does not equip the 
courts with a mere rubber stamp. The 
courts are granted the authority to review 
the documents in camera. And the courts 
can overturn a classification decision in a 
case involving a request for the classified 
documents upon finding that there is no 
reasonable basis upon which the classi- 
fication decision can be predicated. 

But if there is a reasonable basis fo r 
the classification, a judge would not and 



sh ould not be able to div ulge th e docu- 
ment it is as simple as that. 

D“6G0'44MD©08~2natoi' Kennedy, the 
author of Ibis bill, has worked with me 
and other members oi the Senate Judi- 
ciary Committee in developing a bill that 
recognizes and balances ail of the inter- 
ests. The bill was reported by the com- 
mittee without a dissent. 3 fear that this 
amendment will thwart the bipartisan 
and cooperative efforts of the committee. 
But more than that, it is unworkable and 
extremely imwise. Jist. 

jv If my colleagues believe that a judge 
;i should not be granted the power to dj 
. close a clas sifiedfdocument upon fi, 

"'a reasonable basis for the classifii 
" they should vote against the prop® 1 
amendment. I intend to. .. . ;•* 

Under the amendment offered By the 
Senator from Maine and under.the way 
the bill as now drafted the judge; can re- 
, view documents in camera. The sole 
question is whether there should be a 
standard to guide the judge’s decision on 
: this matte]’. ft .- ! 

It is not a bell and chain, Mr. Presi- 
dent, because he can decide for himself 
whether there is a reasonable basis for 
the classification. Under the bill as pres- 
ently drafted the judge is governed by 
;; the existence of a reasonable basis for 
the classification and on appeal it would 
be for the circuit court to decide whether 
- there is a reasonable basis for that classi- 
fication. I do net know — perhaps I can 
pose, that ■ question to the distinguished 
Senator from Maine, whether there is an 
intent to foreclose an appeal under Ills 

amendment. • • .. -• 

ft -- Mr. MUSKIE. There is not, of course, 
any intention to foreclose. In addition, 
there is nc presumption on the part o' 
the Senator from Maine that, absent 
the language my amendment would 
strike— judges would always be unrea- 
sonable. What the Senator seeks to tell 
ft us is that his language, the language 1 
have described, was .inserted in the bill 
‘ because otherwise - judges'" would be 
unreasonable in evaluating the basis for 
the classification of documents; and that 
the only way to avoid that unreasonable 
tendency cm the part of district court 
judges is to create a presumption on the 
part of the classifier. I listened to the 
Senator’s argument closely, and that 
seems to be the thrust of the argument; 

Mr. HRIJSKA. Mr. President, the At- 
torney General has written a letter, the 
text of which is on the desk of each Sena 
tor, and I ask unanimous consent the- 
ft be printed in the Record. ... 

There being no objection, the letter 
was ordered .to be printed In tlie Record, 

' as follows: - 

/ Office of the Attorney General, 

1 Washington, B.C., May 29. 1974.- 

Hoir.-RoMAir L.“ Hire ska. - - 

U.S. Senate, : •*' . 

Washington, D.C.S’ K ft. 

Dear Senator Hrttska : The Department of 
Justice appreciates your Interest in S. 2543, 
a bill to amend the Freedom of Information 
Act., i 

■ Tou have Inquired about, a proposed 
amendment to tbe bill’s provision on judicial 
review of documents withheld in the inter- 
est of national defense or foreign policy. This 
Suggested amendment would alter the pro- 


Approved For Release 2001/08/30 : CIA-RDP75B00380R0006001 90008-2 



$-9324 


CONGRESSIONAL RECORD — SENATE 


May SO, 197k ] 


visions op page 10. 

Sine 15, of S. 2643. 
documents to standards of Judicial review 
that are the same or similar to standards 
aaplicable to ordinary government records. 
'ah -he courts themselves have reco gnized, 
tue conduct of defense and foreign pp licy 
isT oeclaUv entrusted to the Saaaa.tjtye.- 0 y- the 
d ons titnti on. and this responsibility inclu des 
t Ps prot ec tion of ^armatlan- ne^sgp?^ to 

For this rea son the constit uti onality of the 
proposed am endme nt Is in serious - ques tion. 

Tp •irfdi ;, on, t.h« Kiievested. ch anae wo uld 
call lor a de novo review by the court, a nd 
dd h nrrlen of proof t o the gov ernment, 
liucn a cffitage wotUd p lace a heav7 burd en 
on the. exejutive. branc£_tu.raieaLclassifled 

1 lehcJih e Judlcl 

parSrnro~pro perlv evalua te. 

For these reasons the Department of Jus- 
tice is opposed to an amendment of this 
nature. 

Sincerely, 



Mr. HRUSKA. The letter says, among 
other things the following: 

As the courts themselves have recognised, 
the conduct of defense and foreign policy is 
specially entrusted to the Executive by the 
Constitution, and this responsibility Includes 
the protection of Information necessary to 
the successful conduct of these activities. 
For this reason the constitutionality of the 
proposed amendment is in serious question. 

In addition, the suggested change would 
call for a de novo review by the court, and 
shift the burden of proof to the government. 
Such a change would place a heavy burden 
on the executive branch to reveal classified 
material which the Judicial branch is unpre- 
pared to properly evaluate. 

Mr. MUSKIE. I gather that in offering 
that letter from Mr. Saxbe, the Senator 
is suggesting another point: If, for exam- 
ple, the bill is amended by my amend- 
ment and is passed and enacted into law 
and its constitutionality is challenged, 
would it be the Senator’s view that Mr. 
Saxbe’s view on the subject of constitu- 
tionality ought to be given a presumption 
over that of any other opinion that the 
court would consider? 

Mr; HRUSKA. The language in the bill 
is not intended to serve as the basis for 
the creation of a presumption. That is 
not its intent at all, and I do not think 
that is its meaning. 

Mr. MUSKIE. What is its intent, if it 
is not a presumption? If it is not intended 
to give the classifier’s judgment a weight 
exceeding that of any other witness, what 
is it intended to do? 

Mr. HRUSKA. Let me suggest this. Hie 
question of whether a document is prop- 
erly classified Is a political judgment. 
There is no question about it. It has to be 
that, when it comes to national security 
and foreign policy. 

This judgment must take cognizance 
of a number of factors, such as. negotia- 
tions with other countries, the timeliness 
of the moment, the disclosure of other 
information, and so forth. Who is in a 
better position to make this judgment — 
the Secretary of State or a district judge? 
That is what it comes down to. 

Should we permit a judge to balance 
what he perceives, with his relatively 
parochial interests, to be the interests 
of the public, in disclosure against the 
interests of the public, in maintaining 


It is a problem of such scope and with 
so many ramifications that it belongs, as 
the Senator from Mississippi has said, 
in the hands and in the minds and in the 
decisions of those who are versed in that 
field and who have the expertise for It. 

That is the reason for the language 
in the bill as it exists — to furnish the 
judge, when he is called upon to pro- 
nounce judgment, with the standard and 
the requirement that if he finds there is 
a reasonable basis for the classification, 
he must sustain that classification. 

The point should be stressed that this 
standard does not equip the courts with 
a- mere rubberstamp. They are granted 
the right and the authority to review the 
documents in camera. They can over- 
turn a classification decision in a case 
involving a request for the classified 
documents upon finding that there is no 
reasonable basis upon which the clas- 
sification be predicated. 

It seems to me that we are tampering 
here with a highly important subject. 
The decision was deliberately made some 
years, ago, when the parent, act was 
passed, and we will be interfering with 
that political balance and a matter of 
vital importance if this amendment is 
adopted. 

I hope the Senate will reject the 
amendment. 

.Mr. HART. Mr. President, 'will the 
Senator yield me a couple of minutes? 

Mr. MUSKIS. I yield.' 

Mr. HART. I should like to ask a ques- 
tion of the Senator from Maine. I have 
listened to the exchange he has had with 
the Senator from Nebraska; and, as I 
understand, the bill, as reported by the 
committee,, says that in the matter of a 
security document or file, if the head of 
the agency — let us say the Secretary of 
Defense — certifies to the court that ha 
has examined the document and has de- 
termined that it should be withheld, the 
court must sustain that finding and cer- 
tification, unless the court finds the with- 
holding is without a reasonable basis. 

Mr. -MUSKIS. In other words, he has 
to find that the Secretary of Defense 
was unreasonable. 

Mr.. HART. I have never been con- 
fronted with the problem of resolving 
a national security file, but some of us, 
at least years ago, were confronted with 
the homely experience of trying an ac- 
cident case. Is there not a parallel here? 

A plaintiff puts on one eminent physi- 
cian who describes why the blinking eye 
is the result of the accident, and the 
defendant puts on 10 very, eminent physi- 
cians who say that Is nonsense, that the 
blinking eye Is congenital. That court 
can make a decision, choosing which 
among the II opinions seems most per- 
suasive. But if accident cases were tried 
under a statute such as this committee 
bill provides, would not the court be 
compelled to agree with the plaintiff 
because there is a reasonable presump- 
tion supporting the blinking eye? 

If the Secretary of Defense files a cer- 
tificate, that certificate is a reasonable 
basis; but five prior Secretaries of De- 
fense and the CIA Director — and name 
your favorite expert — all say that is 




may agree with 
language, unless it 
is stricken, he is handcuffed, is he not? 

Mr. MUSKIE. I think the Senator ha3 
described the effect of the amendment 
as I understand it. 

Mr. HART. I would not be comfort- ' 
able with that kind of restriction. 

Mr, HRUSKA. Certainly, the judge has 
the right to say that the blinking of an 
eye is-, as a defense, unreasonable. Then 
that case will go to the circuit court of ' 
appeals, and I see no harm in that. I 
trust that the Senator from Michigan 
does not, either. But it seems to me that 
the door is open by this amendment and 
the language is plain and simple: If the 
basis is considered unreasonable and the 
judge so finds, then the information must 
be disclosed. 

Mr. MUSKIE. I yield myself 1 minute, 
and then I. will yield to the distinguished 
Senator from Florida. " - 

The difficulty with the Senator’s re- 
sponse is simply this. The Senator mini- 
mizes the implication that the Senator 
from Michigan and the Senator from 
Maine draw from his language, but then, 
in the Senator’s prepared remarks, in 
which he. justifies his language, he justi- 
fies it on the ground that the Director of 
the CIA is the only man who knows. The 
Senator clearly wants to give his knowl- 
edge, his position, and his judgment a 
weight far out of proportion to the Sen- 
ator’s response to the question raised by 
the distinguished Senator from Michi- 
gan. 

I say to the Senator that, he cannot 
have it both ways. Either this amend- 
ment has the effect of giving a weight to 
the classifier’s judgment and certificate 
that inhibits the disclosure of informa- 
tion that ought to be disclosed or it does 
not. It cannot, do both. I think I read it 
correctly when I read it as the Senator 
from Michig an has read it. 

How much time would the distin- 
guished Senator from Florida like? 

Mr. CHILES, Four minutes. 

Mr. MUSKIE. I yield 4 minutes to the 
distinguished Senator from Florida. 

The PRESIDING OFFICER. The Sen- 
ator from Florida is recognized, 

Mr. CHILES. Mr. President, I support 
the amendment offered by the Senator 
from Maine (Mr.’ Muskie), when the 
Freedom of Information Act was enacted 
over 1 years ago, it was the congressional 
intent that from that time forward the 
general rule to be observed by all bureau- 
crats was that disclosure of information 
was the norm and withholding the excep- 
tion. Recognizing that the ideal is not 
often observed, the Federal district court 
was given jurisdiction to litigate dif- 
ferences originating from requests. 

The past 1 years’ experience with the 
act has indicated that the fears of 
bureaucratic obstruction were in. large 
part well founded and that but for firm 
guidance by the courts in the more than 
200 cases litigated under the act, the 
public’s right to know would still be little 
more than a wish. 

The bill before us today is the result 
of extensive hearings which pointed out 
a number of procedural shortcomings In 
administration of the Freedom of Infor- 
mation Act. I am satisfied that many of 
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the problems wilMRMffe^ EPfiMS 356 the°&mmittee amendment to 

opening remarks I mentioned some words the Freedom of Information Act would 
of the President of the United States add some presumption to their conclu- 
when he Issued his new Executive order 
on classification. This concern which has 
been expressed by the Senator from Flor- 
ida, the Senator from Maine, and the 
Senator from Michigan is very real. This 
is what the President of the United States 
said in talking about classification, and 
it supports the basis for the amendment 
of the Senator from Maine; 

Unfortunately," the system of classification < 
which has evolved In the United States has 
failed to meet the standards of an open and 
democratic society, allowing too many papers' 

to be classified for too long a time. The eon-. , u -- — - — — 

trols' which have been Imposed on classifl-' a buses we have seen far too often in re- 
cation authority have proved unworkable, cent times _ ; s i ; . 

and classification has frequently served to*' hope lhe amendment is affreed to. 
conceal bureaucratic mistakes or to prevent Mr. MUSKXE. Mr. President, I yield 
embarrassment .. to officials and administra- myself 2 minutes. 
tJona - * ‘ ^ - - h I The PRESIDIN G OFFICER. The . Sen - 

rl think precisely thlskindof sentiment from Main e ia recognized, 
has.triggered the amendment of the Sen- ; 
ator from Maine. In reviewing hearings 
before the Committee on Armed Services, ; 
dealing with the transmittal of docu- 
ments from the National Security Council 
to the Chairman of the Joint Chiefs of 
Staff, I find the following on page 4 of 
those hearings,- part 2. f. 

- The Chairman. X do not know of anything 
now that really Is national security. We have 


However, I am concerned by the language 
presently found in a section of the bill 
which, in my' estimation, would reverse 
the central .thrust of the Freedom of 
Information Act. 

As the result of a Supreme Court deci- 
sion which adopted an interpretation of 
the language -in section (b)(1) -of the 
original act, information claimed to be 
classified for security purposes could not 
be examined by the Federal courts to 
determine if in fact the classification was 
proper and vaHd. Rather, the Supreme 
i Court held that the trial judge must be 
" satisfied with an affidavit from the head 
i-v of the department originally classifying 
the information which affidavit would 
:V attest to the -propriety of the elassifica- 
: tion. Thus, the classifier would, in fact, 

: -v be the Judge of the classification. This 
'V result was patently absurd. Yei, the cor- 
recti ve language in the bill before us 
does little to .'remedy tjie situation. 
Rather than allow true judicial review 
. of this material, the present language 
once again attempts to hold the view of 
the department head by stating that the 
court must accept his affidavit unless it 
is found to be unreasonable. While seem- 
y-v ingly, a step forward, this language ac- 
tually reverses the general rule of the 
■$ ' Freedom of Information Act which putt 
. the burden of proof upon the Govem- 
: ment to establish the basis for with- 

■ holding. N'-C .. ■ ^ 7 r . 

If the present . language in (b) (4) (B) 

" (ii) is allowed, to stand, the burden of 
proof will in effect be shifted away from 
_.', v the Government and -placed with the 

This is a situation which must not be 
;> allowed to stand. I do not argue that an 
SI affidavit or other submission from the 
head of an agency should be disregarded. 
NA On the contrary,.! would hope that the 
-C0- Court, In its camera examination of con- < 

' tested documents, would call upon wh.it- 
ever expertise it found necessary. 

However, to.xaise the opinion of one 
person, especially an interested party, 
to that of a rebuttable presumption Is 
to destroy the possibility of adequate 
! .. Judicial oversight which is so necessary 
for the Freedom Vof Information Act to 
'function. 

•■•*'* I think it really goes against the thrust 
of what we are trying to do in amending 
the bill, to again say that the norm is to 
be to open things up unless a reason can 
be shown to have them closed: r 
; ,;s H, as the Senator from Mississippi 
v said, there is’ a 1 ' reason, why ai;e 'judges 
■ going to be so unreasonable? We say that 
four-star generals or admfrals 'will. be * 
reasonable but aFederal district Judge is ■ 
going to be unreasonable. I’cannot buy 
that argument, especially when I see that 
tN general or thatradmiral has participat ed 
' -*-in covering up a mistake, and the’Federal 
judge sits there without a bias one way or 
another. I want him to be able to decide 
without blinders or having to go in one 
direction. — ■ '■ ■■ - 

I think we would be much' better off 
with this amendment. I urge the adop- 
tion of the amendment. ■ ' ' ■ 

Mr. KENNEDY. Mr. President, I yield 
myself 5 minutes. • 

The PRESIDING OFFICER. The Sen- 


sion. That presumption Is what the Sen- 
ator from Maine is attempting to erase. 
And these excerpts illustrate his point. 

I t h i nk the amendment makes sense, 
and I am extremely hopeful that this 
body will support the Senator from 
Maine. I tisink it is a responsible ap- 
proach. It is sensitive; as we reviewed 
earlier, in terms of protecting the kinds 
of classified material, where that pro- 
tection is legitimately essential, to our 
security and the national defense. The - 
amendment. would reach the kind* of 


Mr. MU3KTE. Mr. President, first may 
I say that if the committee bill prevails, 
I would like to see something that min- 
imizes the question of presumption, but 
l am afraid to raise the issue because, in 
the proper perspective, we have to de- 
scribe the situation as it is. , 

Then, Mr, President, I would like to 
make one technical point with respect to 
the letter to Senator Hhuska by the 


not been able to find out anything. But when. 1 Attorney Crenejal, William Saxbe, which. 

was put in the Record earlier. The At- 
torney. General’s letter reads; . ' 

In addition, the suggested change would 
caU for de novo review by a court and shift, 
the burden to the government. 

I wish to correct that. Section (a) of 
the Freedom of Information Act provides 


we get Into it it will be a matter of judgment 
and so forth. 

Senator Hughes Who. is to make that,-' 
judgment? 7 

The Chairman. The committee I am not 
trying to overrule anyone as a member of this 
committee, you know that, but it is all right 
for you to raise the point. 


Gentlemen, anyone else want to say any- ,’ that in court cases “the burden ‘Is on th 
tiling? v . • « - agency to itustain its action.” That is a- 

Senator STMUtOTON. Last summer when the : shifting of. the burden. The Freedom oi 
special- prosecutor sent us some papers taken / Information Act imposes this burden for 
put of the Dean file, in Alexandria, and which' a verVr ea 1 TTra iNLc t 

bad a lot to dowlth CXA and military matters. T “ l *5^“ 


they were sent here and also sent to the Ervin 
committee. Hastily everyone wanted to see us 
at’ once, the State Department, the CIA, FBI, 
DIA. Anybody I left out, Mr. Braswell? 

Mr. Braswell. NBA, I think. - 

Senator Symington. Yes, and they all said 
these papers from the standpoint of national 
security must-hot be utilized by the Water- 
gate? Committee. We sat around this table. 

I said:- the best thing to do would be to first - 
read the papers Mr. Dean put In his safe 
before we consider making a decision to re- 
quest Senator Ervin not to trie them. So we‘ 
read the papers. They literally had nothing to 
do, that we could see, with the national secu- 


weight of the Federal bureaucracy, 
which has made it almost impossible for 
as to come to grips with secrecy control 
and limit Ihe classification process. 

I withho ld the remainder of my time. 

The PRESIDING OFFICER. Who 
yields time? . - ' •• • 

Mr. MUSK1E. Mr. President I am 
happy to yield. 4 minutes to the distin- 
guished Senator from North Carolina 
(Mr. Esviw). 

Mr. ER’VTN. Mr. President, I rise in 
support of this amendment. It seems to 
me that we ought not to have- artificial 


nty. One of the staff members said, after we r) weight given to agency action, which the 
had .read for lO.or 15 minutes, it looks to me hm in its preset form 
as if, this is more a case of national embar- - ^ m l0nn ^ certaJnJ y would 

rassmpnt than national security. In my opln- - ’ • v ^ : '> v . 

ion, he couid not have' been more right. ” has airways seemed to me that all 
So having been through that syndrome last , judicial questions should be determined 
summer, that particular aspect, and because de novo by a court when the court is. re- 
of aU Of the various stories that have been viewing agency action. One of the things 
getting out, I would join the Senator from- wb ich has been, most astounding to me 


ator from Massaci 


Iowa and hope we make a full report on this 
situation, one way or the other because I do 
not see any national security Involved. Ad- 
miral Moorer said he knew everything being 
done. So I do not see the national security 
angle. • • " . 

The Chairman. I have already told you 
twicerthat I have not .run across anything yev. 
that is national security, , , ... . ?■ « 

Here, supposedly the most sensitive^ 
materials are considered classified by the 
heads of these respective agencies men- 


during the time I have served in the 
Senate is the reluctance of the executive 
departments and agencies to let the 
American jieople know how their Gov- 
ernment is operating. I think the Amer- 
ican people are entitled to know how 
those who are entrusted with great gov- 
ernmental power conduct themselves. 

Several years ago the Subcommittee on 
Constitutional Rights, of which I have 
the privilege of, being chairman, con- 
ive investigation 
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of the use 'of mi i it . rA p tS rib vech tFo r Re I e aSec20 01/08 / 3 0 p&At*REMPj7t5B0G38OR0OQ6©013OO08-2Tesic!ent, i yield 
on Civilians who, in most instances, were of the courts. to the Senator from North Carolina, 

merely exercising their rights under the The Supreme Court, in the case of The PRESIDING OFFICER. The Sen- 
first amendment peaceably to assemble C. & S. Air Lines against Waterman ator from North Carolina is recognized, 
and to petition the Government for re- Corp„ in 1943; held to the same effect. Mr. ERVIN. Mr President, the ques- 
dress of grievances. At that time, as The Harvard Law Review note reached tion involved here would be whether a 
chairman of that subcommittee, I was that same conclusion. court could determine this is a matter 

informed by the Secretary ‘of Defense, It is not a matter of any one person’s- which does affect national security. The 
when the committee asked that one of knowing who is the one who would best question is whether the agency is wrong 
the commanders of military intelligence know. There is the review, the trial de in claiming that it does, 
appear before the committee to testify novo, to be sure. The bill is written so The court ought not to be required to 
that the Department of Defense had the as to place upon the district judge the find anything except that the matter af- 
prerogative of selecting the witnesses responsibility of determining whether fects or does not affect national security, 
who were to testify before the subcom- or not there is a reasonable basis. If If a judge does not have enough sense to 
mittee with respect of the activities- of there is no reasonable basis, then he make that, kind of decision, he ought 
the Department of Defense, and the De- orders the information disclosed. If not to be a judge. We ought not to leave 
partment of the Army. there, is a reasonable basis, he is charged that decision to be made by the CIA or 

On another : occasion I was informed with, the responsibility of maintaining any other branch of the Government, 
by the chief counsel of the Department the confidentiality of the information. The bill provides that a court cannot 
of Defense that evidence which was Under that system, it would be an ap- reverse an agency even though it finds 
quite relevant to the committee’s inquiry, pealable order. It would be something it was wrong in classifying the document 
and which had been sought by the com- that could be reviewed. as being one affecting national security, 

mittee, was evidence which, in his judg- The further suggestion is made that unless it further finds that the agency 
ment, neither the committee nor the there Is no indication that a district was not only wrong, but also unreason- 
American people were entitled to have judge will be unreasonable in acting un- ably wrong. 

or to know anything about. ■ . der the amendment of the Senator from With all due respect to my friend, the 

And so the Freedom of Information Maine. I would not think that any judge Senator from Nebraska, is it not ridicu- 


Act, the pending bill, is designed to make 
more secure the right of the American 
people to know what their Government 
is doing and to preclude those who seek 
to keep the American people In ignorance 
from being able to attain their heart’s 
desire. 

I strongly support the amendment of- 
fered by the distinguished Senator from 
Maine, of which I have the- privilege of 
being a cosponsor, because it makes cer- 
tain that when one is seeking public in- 
formation, or information which ought 
to be made public, the matter will be 
heard by a judge free from any presump- 
tions and free from any artificial bar- 
riers which are designed to prevent the 
withholding of the evidence; and I sin- 
cerely hope the Senate will adopt this 
amendment,: . TiT '■■z 

I thank the Senator for yielding. 

Mr. MUSKIE. I thank the distin- 
guished Senator from North Carolina. 

Mr. President, at this time I withhold 
the remainder of my time. ' 

The PRESIDING OFFICER. Who 
yields time? : T 

Mr. HRUSKA. Mr. President, I yield 
myself 3 minutes. ' ' ■ . • > ; 

A little while ago the question was 
asked whether the Director of the CIA 
or the Secretary of State is the only man 
who knows whether information should 
be classified or whether a district judge 
equally situated with regard to matters 
relating to national security or foreign 
policy as any other officer of' the 
Government. 

Mr. President, it is not a question 
whether or not he is the only man. The 
courts themselves have said, as has al- 
ready been cited in Epstein versus Resor 
in 1970, wherein certiorari was denied 
by the Supreme Court, that the judicial? 
has neither the “aptitude, facilities, nor 
responsibility” to make political judg- 
ments as to what is desirable in the in- 
terest of national defense and foreign 
policy. That is their decision, Mr. Presi- 
dent — it is not the court’s business to at- 


would be unreasonable. But that is not 
the point. If the district judge finds that 
there is no reasonable basis for it, should 
he still have the power to say, “Release 
the Information, anyway”? That is. the 
position for which the Senator from 
Maine is arguing. That is exactly the 
position for which he is arguing. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Mr. HRUSKA. I yield myself 3 min- 
utes more.' 

In all applications for the disclosure of 
public documents, the procedures, under 
the amendment of the Senator from 
Maine as well as under the bill, are the 
same.. The documents would be available 
if the matter cannot be resolved on. the 
basis, of affidavits. The documents are 
availablefor examination in camera, and 
it will be for the judge to examine them 
and determine whether there is a reason- 
able basis. 

Under the amendment proposed there 
is no standard, to guide the courts in this 
difficult area. The purpose of the lan- 
guage in the bill is to require the judge 
to determine whether or not there is a 
reasonable basis. If there is, he holds the 
document; if there Is no reasonable basis, 
he may order it disclosed. 

Mr. President, there are difficulties in 
getting papers from the Government and 
its agencies. There is no question that 
there are abuses. Blit, as I indicated in 
my earlier remarks, many steps have 
been taken pursuant to the Executive 
Order 11652 to correct those abuses. 
However, again, I say that the issue of 
abuses is not relevant to a consideration 
of the amendment proposed by the Sen- 
ator from Maine. 

Finally, T must say, Mr. President, that 
the adoption of this amendment could 
endanger the passage and approval of 
the bill into law. It will substantially 
alter that finely tuned balance. We have 
competing interests that are highly con- 
troversial in this field that must be en- 
compassed and balanced. 


lous to say that to find out what the 
truth is, one has to show whether the 
agency reached the truth in a reasonable 
manner? 

Why not let the judge determine that 
question, because national security is in- 
formation that affects national defense 
and our dealings with foreign countries ? 
That is all it amounts to. 

If a judge does not have enough sense 
to make that kind of judgment and de- 
termine the matter, he ought not to be a 
judge, and he ought not to inquire 
whether or not the man reached the 
wrong decision In an unreasonable or 
reasonable manner. 

The PRESIDING OFFICER.. Who 
yields time? '• ' v •- 

Mr. HRUSKA. Mr. President, I yield 
myself 3 minutes. ' - • • 

Mr. President, will the Senator respond 
to a question on that subject? He and I 
have discussed this matter preliminarily 
to coming on the floor. 

If a decision is made by a court, either 
ordering a document disclosed or order-' 
ing it withheld, is that judgment or order 
on the part of the district court judge 
appealable to the circuit court? 

Mr. ERVIN. I should think so. 

Mr. HRUSKA, What would be the 
ground of appeal? 

Mr. ERVIN. The ground ought to be 
not whether a man has reached a wrong 
decision reasonably or unreasonably. It 
ought to be whether, he had reached a 
wrong decision. 

Mr. HRUSKA. I did not hear the Sena- 
tor. • , , . . ... 

Mr. ERVIN. The question involved 
ought to be whether an agency reached 
a correct or incorrect decision when it 
classified a matter as affecting national 
security. It ought not to be based on the 
question whether the agency acted rea- 
sonably or unreasonably in reaching the 
wrong decision. That Is the point that 
the bill provides, in effect. In other words, 
a court ought to be searching for the 
truth, not searching for the reason for 


tempt to weigh public interests in the Mr. President, it is my hope that the the question as to whether someone rea- 


disclosure of this information. These are amendment will be defeated. sonably did not adhere to the truth in 


i 
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classifying the dMft r eW e 4 the support bf my 


national security. 

Mr TTR.TTKK A. The hill presently pro- 
vides that a judge should not disclose 
a classified document if he finds a rea- 
sonable basis for the classification. What 
•would the Senator from North Carolina 
say - in response to the following ques- 
tion: Should a judge be able to m. ahe ad 


e ven if he finds a reasonable basis for 
ti le-classificatio n? i ~. ; • 

Mr. ERVIN. I think he ought to re- 
rrnire the document to be disclosed . I do 
not think SKat * judge should have to 
inquire as to -whether a man acted rea- 
.sonably or unreasonably, or whether an 
'agency or department did the ‘ wrong 
thing and acted reasonably or unreason- 
ably. ■ "• 

The question, ought to he whether 
classifying the document as affecting na- 
tional security was a correct or an in- 
correct dedsion.--Jtist because a -person 
acted in a reasonable manner in. coming 
to a wrong conclusion ought not to re- 
quire that the wrongful conclusion lie 
sustained. ' . - : . 

. - Mr. HRUSKA.’ Mr. President, X am 
grateful to the Senator for his confirma- 
tion that such -a . decision would be ap- 
pealable. - ip 

However, on -the second part of- his 
answer, I cannot gefout of my mind the 
language of the Supreme Court. This is 
the particular language that tfcie Court 
has used : Decisions about foreign policy 
are decisions “which the judiciary has 
neither aptitude! facilities, nor respon- 
sibility and which has long been held ’ to 
belong in the domain of political power 
not subject to -judicial intrusion or in- 
quiry." C. & S. Air Lines v. Waterman 
Corp., 333 US. 103 (1948). •: ; ■ 

That is not fheir field; that is not 
their policy. • 

V Mr.- ERVXN. : Paxdon me: .A court , is 
r~rrtTTiri?'1 "f haingg Hppipqmes 

T oor ' h nil i-17-.TPggn-nnhlf f-nilf Inglno 

aqd the Question would he on a determi- 
n ation a s_ to whether the concl usion of 
-th e agency was rea sonable or unreason- 
•Htvffi'C - -i.---:- 

Mr. HRUSKA. Mr. President, I yield 
myself 2 minutes to read from the Su- 
preme Court case of C. & S, Airlines ver- 
sus Waterman Corp., 333 UJ3. 103 11948)-: 
r [T]he very nature*©! executive declslcr..s as 
.to foreign policy to political, not Judicial. 

Bucn decisions are wnoiiy confided by our 
Constitution, to the political departments of 
the government. Executive and Legislative. 

They are delicate, complex, and involve large 
elements of prophecy. They are and should 
ho undertaken only by those directly -respon- 
sible to the people whose welfare they ad- 
vance or imperil. They are decisions of a kind 
Sat which the Judiciary has neither aptitude, 
facilities nor responsibility and -«'h!ch has 
long been held to belong in the domain of 
political power not' subject to judicial in- 
trusion or inquiry. - 

Mr. President, I think that :1s pretty 
plain language. I stand by it. , ”.. •• 

. In this connection, as I understand 
Senator Muskie’s amendment, the bur- 
den of proof is upon the Government to 
demonstrate what harm would befall the 
United States if such information would 
be made public and the court is to weigh 
• such factors against the benefit accruing 
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(released. However, no standards for guid- 
|ing the courts judgment axe included. 

It seems obvious to me that in an area 
w here tneucom^ Rave themselves * ad- 
rr.il.tPd their Irmriermaries in dealing with 
thssa-issues, Congress should endeavor 
id provide the proper guidance. The re- 
ported version of this bill does so. It pro- 
vides that only in the event a court de- 
termines the classification of a document 
to be - without a reasonable basis accord- 
ing to criteria established by an Execu- 
tive order or statute may It order the 
document’s release. v 1 ■ : • 

Therefore, I respectfully, submit that 
Senator Muskes’s proposed ’amendment 
does , not adequately come to grips with 
the various competing concerns involved 
in this Issue. - • '. . ..O-.' ? 

Mr.- MUSKEE. Mr. President, • how 

much time have I remaini ng? " 

The PRESHXCNQ OFFICER: The Sen- 
ator from Main e has 21 minutes remain- 
ing. ■ ' ■ ’ ■- - ’ 

Mr. MUSEXHE. Mr. President, X yield 
myself 3 minutes. 

Mr. President, I have listened to the 
distinguished. Senator from Nebraska ex- 
pound at length on what he believes to 
be the, facts and say that, the judges are 
not qualifled to make evaluations of clas- 
sification decisions. . ~ : y ^, r . 

If he believes what he says he believes, 
he has got to be opposed to the commit- 
tee bill because the committee bill estab- 
lishes a procedure for judicial review. 
If he believes judges to be as unquali- 
fled as he describes them, eloquently and 
vigorously, on the floor of the Senate, he 
has to be against the bill to which he 
has given his name and support, because 
that bill rests on the process of judicial 
review. 1 ' - 

The second point that I wish to make 
is, of course, that judges , can be un- 
reasonable,, as my good friend the Sen- 
ator from- North Carolina has pointed 
out. But what about the executives? Let 
me read, from the committee report, the 
language of Justice Potter Stewart In 
concurring with the majority opinion of 
the Supreme Court in the Mink case that 
we seek in this bin to alter. 

Justice Stewart stated: - 
Congress Las 'built into the Freedom of 
Information Act an exemption that provides 
no means of questioning an -executive de- 
cision that determine a document is secret, 
however, cynical, myopic, or even corrupt 
that decision might have been. 

Now that is the opinion of a Justice 
who concurred . in the decision in the 
Minkcase which denied judges in-camera 
review of executive decisions to classify 
in the.national security field, clearly urg- 
ing the Congress, In my judgment, to do 
something about It, and that Is what we 
seek to do. ’ : r - 

I simply cannot understand the posi- 
tion of the Senator from Nebraska (Mr. 
Hruska) In supporting, .on the one hand, 
a judicial review process designed to open 
the door to examination of executive 
decision, and then on the other hand 
closing that door part way back again, 
because that is the clear purpose of the 
presumption written into the act. 

So I hope, Mr. President, that, having 
taken this step, that we will not take part 


amendment for the reasons that I Lave 
amply discussed this afternoon. 

I am read;? fox, a vote at any time, but 
I will withhold the remainder of my 
time until it. is clear that the Senate is 
the. vote. 

Mr. TAE l^Mr. President, the Judi- 
ciary-Committee deserve onr appreciation 
for the significant work that is embodied 
in the bill before us today. : 

These amendments to the Freedom of 
Information Act will accomplish the 
committee objective of providing more 
open access to Government activities. 
The fresh air that open access will bring 
can only strengthen our form of Gov- 
ernment. Informed citizens and respon- : 
sive Government agencies will go a long 
way toward restoring the faith and con- 
fidence that the American people must 
have in our institutions. - . 

The amendment offered to S. 2543 by. 
the Senator from Maine which deals 
with .classified Information relating to 
national defense or foreign polic y wi ll 
not serve the interests of clear legislatio n- 
or assist in 5ie delicate bibc^s' oi~nT 5k- 
fng available such sensitive classified^ 

m a te m i : - r 

it seems «> me that the committee ver- 
sion of S. 2543 offers a definite procedure 
'and a definite standard by which na-* 
tional defend or foreign policy classified 
information may be examined In a court 
proceeding. The court is not required to 
conduct a de novo review, most courts 
are not knowledg eable in Hie Sensitive 
f oreign p ol icy factors tnaT~m ust~ be 
weighed In rietermlh i ng "whether mate- 
rial deser ve; jar.iniact dem ands c lassifi- 
cation. Under the committee version a 
court needs to determine if there is a 
reasonable Istsis for the agency classifi- 
cation. The standard "reasonable basis" 
is not vague. The - standard of x eason- 
phlanpss has heenlapp553 tn -our judicial 
sy stem for centuries . : j v : . 

The proposed amendment would call 
for a de novo weighing of all of the fac- 
tors and leave the determination to the 
court according to a weighing of all the 
information wh ich is much more vague 
than that standard promulgated by the 
committee. . ... . f 

The executive branch has especially 
significant responsibilities in foreign 
policy and national defense. The recently 
onducted kflddle East negotiations by 
ur Secretary of State bad to lie con- 
ucted in secret and we are now enjoys 
g fruit of the successful culmirurtion of 
ese negotiations. - 

H bel ieve foreign policy considerations 
a ncfnatlons J. defehs a-h o hi aHgrBTT nhs de- 
s erve specia l gt.t.enMon and t.hp Remit- 
tee version of S. 2543 accords them, such 
special attention. "■■■ 

It does not seem worthwhile to confuse 
the standard that the committee has set 
nor does it seem useful to diminish the 
executive branch’s .flexibility In dealing 
with sensitive foreign policy matters. 

I intend to support S. 2543 and urge 
my colleagues to approve it without 

amendment. - . 

Mr. KENIJJEDY. Mr. President, a par- 
liamentary inquiry. 

The PREJ5IDING OFFICER. The Sen- 
ator will state it. 
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Byrd, 

Harry H„ Jr. 
Cannon 
Cotton 
Curtis 
Eastland 
Fong 


Helms 



Bennett 

Buckley 

Dominick 

Fannin 

Fulbrlg’nt 


NOT VOTING— 15 
Gravel McGovern 

Pell 
Percy 
Sparkman 
Thurmond 


Hartke 

Holllngs 

Hughes 

Inouys 


Mr. KENNEDY. Are there a sufficient NATS — 29 

number of ^Senators present to order the Alien < 

yeas and the naysApproved For Relea§ef?2$01/08/« 

The PRESIDING OFFICER. There Is bim™ HaSsen 

not a sufficient second. 

Mr. HRUSKA. Mr. President, I have 
no further requests for time on this side 
or in opposition to the amendment. 

Mr. KENNEDY. Mr. President, I sug- 
gest the absence of a quorum, with the 
time to be charged to my time. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The legislative clerk proceeded to call 
the roll. 

Mr. KENNEDY. Mr. President, I ask 
unanimous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. KENNEDY. Mr. President, I ask 
for the yeas and nays on the Muskie 
amendment. 

The yeas and nays were ordered. 

The PRESIDING OFFICER. The ques- 
tion is on agreeing to the amendment of 
the Senator from Maine (Mr. Muskie). 

On this question the yeas and. nays 
have been ordered, and the clerk will 
call the roll. 

The legislative clerk called the roll. 

Mr. ROBERT C. BYRD. I announce 
that the Senator from Arkansas (Mr. 

Fulbright), the Senator from Alaska 
(Mr. Gravel) , the Senator from Indiana 
(Mr. Hartke), the Senator from South 
Carolina (Mr. Hollings), the Senator 
from Iowa (Mr. Hughes), the Senator 
from Hawaii (Mr. Inouye) , the Senator 
from South Dakota (Mr. McGovern), 
the Senator from Rhode Island (Mr. 

Pell), and the Senator from Alabama 
(Mr. Sparkman) are necessarily absent. 

I further announce that. If present and 
voting, the Senator from Alaska (Mr. 

Gravel) would vote “yea.” 

Mr. GRIFFIN. I announce that, the 
Senator from Utah (Mr. Bennett), the 
Senator from New -York (Mr. Buckley) , 
and the Senator from Illinois (Mr. 

Percy) are necessarily absent. 

I also announce that the Senator from 
Colorado (Mr. Dominick) , the Senator 
from Arizona (Mr. Fannin) , and the Sen- 
ator from South Carolina (Mr. Thur- 
mond) are absent on official business. 

On this vote, the Senator from Illinois 
(Mr. Percy) Is paired with the Senator 
from South Carolina (Mr. Thurmond) . 

If present and voting, the Senator from 
Illinois would vote “yea” and the Senator 
from South Carolina would vote “nay." 

The result was announced — yeas 56, 
nays 29, as follows: 


,ter Nunn 

IA-RL,.. w - 

.coit, 


William L. 
Biennia 
Taft 

Talmadgs 

Tower 

Young 


amendment (No. 


Abourezk 
Aiken 
Baker 
Bayh - 
Beall 
Bentsen 
Blden 
Brock 
Brooke 
Burdick 
Byrd, Robert C. Kennedy 


[No. 219 Leg.] 
YEAS— 56 
Eagleton 
Ervin 
Hart 
Haskell 
Hatfield 
Hathaway 
Huddleston 
Humphrey 
Javlts 
Johnston 


Case 
Chiles 
Church 
Clark 
Cook 
Cranston. 
Dole 

Domenlcl 


Magnuson 

Mansfield 

Matbias 

McIntyre 

Metcalf 

Metzenbaum 

Mondale 

Montoya 


Moss 

Muskie 

Nelson 

Packwood 

Pastors, 

Pearson 

Proxmire 

Randolph 

Riblcoll 

Roth 

Sch welker 

Stafford 

Stevens 

Stevenson 

Syming ton 

TunfrSy 

Welcker 

Williams 


So Mr. Muskie’s 
1356) was agreed to. 

Mr. MUSKIE. Mr. President, I move 
that the vote by which the amendment 
was agreed to be reconsidered. 

Mr. KENNEDY. Mr. President, I move 
to lay that motion on the table. ■ , 

The motion to Jay on the table was 
agreed to. 

Mr. BAYH. Mr. President, I send my 
amendment to the desk and ask that it 
be stated. 

The PRESIDING OFFICER (Mr, 
Helms) . The amendment will be stated.- 

The legislative clerk read as follows: 

On pago 9, line 9, following the word “per- 
son.'' Insert the following: 

"When such records are made available un- 
der this section in matters which the person 
seeking those records can demonstrate to be 
of general public concern, the agency com- 
plying with the request for the records shall 
make them available for public Inspection 
and purchase in accordance with the pro- 
visions of this act, unless the agency con 
demonstrate that such records could sub- 
sequently be denied to another Individual 
under the exceptions provided for In subsec- 
tion (b) of this act.” 

... Mr. BAYH. Mr. President, this amend- 
ment is designed to make certain Fed- 
eral departments and agencies comply 
with both the letter and the spirit of 
the Freedom of Information Act in mak- 
ing public requested documents in mat- 
ters of general public concern. 

It is not consistent with the Intent of 
Congress for an agency to comply with 
a reqeust for a certain document under 
the Freedom of Information Act, but, at 
the same time, to refuse to make that 
document available to the public despite 
the legitimate and broad public nature 
of the document in question. 

Yet, this is precisely what happened in 
a Freedom of Information Act request 
which I made earlier this year to the 
Federal Trade Commission. Probably the 
best way to demonstrate the real need 
for adoption of the amendment I have 
offered would be for me to recount my 
experience in seeking information from 
the FTC. 

On March 20 a public Interest law 
firm — the Institute for Public Interest 
Representation at the Georgetown Uni- 
versity Law Center — wrote to the Federal 
Trade Commission on my behalf request- 
ing a copy of a transcript of prehearing 
conference the Commission had con- 
ducted on December 18, 1973 with eight 
major oil companies which the FTC has 
charged with engaging in anticompeti- 
tive practices. 

That request was based on the Free- 


dom of Information Act. Subsequently, 
i‘fl received no substan- 

. — __ — IteMfer my attorney had 

sent 2 weeks earlier, I filed suit in U.S. 
District Court here in Washington 
against the FTC to secure a copy of the 
requested transcript. 

While I did not take lightly the sig- 
nificance of a U.S. Senator suing an 
agency of the Federal Government, I 
felt the issue was of such importance 
that this strong action was required. In 
seeking access to the transcript, I must 
emphasize, I did not merely want to 
secure this material for myself. 

Certainly the Senator from Indiana 
did feel it would be helpful to him in 
weighing current energy-related legisla- 
tion to have the information being gen- 
erated in this very important proceeding 
before the Federal Trade Commission. 
But beyond the need which I felt I had 
for the document, I also felt that it was 
Important that the transcript of a pro- 
ceeding against the eight largest oil com- 
panies be available to the public. 

Few issues have generated as much 
concern among the American people in 
recent months than the energy crisis. 
Much has been charged about the role 
of the oil companies in contributing to 
and exploiting the energy crisis, and the 
FTC allegations of major anticompeti- 
tive practices against the oil companies 
go directly to the heart of the public con- 
cern regarding the role of the oil com- 
panies. ■ - • 

It, therefore, seemed to me important 
that not only should the transcript In 
question be available to the Senator from 
Indiana, but that transcript should be 
part of the public record of the FTC, 
available for examination and purchase 
by the media and individual citizens. 

However, when, on April 30. the FTC 
agreed to my request for the December 
18, 1973 transcript, it did so on a very 
limited basis. Specifically, the Commis- 
sion provided copies of the transcript to 
me and to three State attorneys general 
who had requested it. The Commission 
did not add the transcript to the public 
docket in its case against the oil com- 
panies, and when newsmen requested a 
copy of the transcript they were told they 
would have to make individual requests 
for copies under the Freedom of Infor- 
mation Act.' •. 

This limited release of the transcript 
was especially incongruous since I was 
not under any constraint to what I could 
do with the copy delivered to me. Accord- 
ingly, to save those newsmen the time 
and trouble of bringing individual Free- 
dom of Information Act cases against the 
FTC, I provided access to the transcript 
to anyone who wanted to come to my 
office and examine it. 

It is evident, Mr. President, that to its 
limited response to my request the FTC 
had complied with the letter of the Free- 
dom of Information Act. But it is equally 
evident that in refusing to add the re- 
quested transcript to the public docket 
in its case against the oil companies that 
the FTC had not complied with the spirit 
of the act. 

This amendment is designed to avoid 
such evasion of the true purpose of the 
act. 

I must note, Mr. President, that the 
amendment 1s written to such a way so 
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general public concern on the Individual give me a 
requesting the material. The purpose of 
this part or the amendment is to guar- 
antee that the various agencies do not 
have to make general release of all in- 
formation provided for under the Free- 
dom of Information Act. It would be an 
unfair and burdensome requirement on 
the agencies to Insist that documents of 
limited interest — for example, something 
required £or academic research — be made 
public. ■ -Ufcv ' • ' 

Also, tlie amendment does permit the 
agency faced with a request that infor- 
mation be made public to object to that 
request if the agency can argue success- 
fully that subsequent requests for the- 
documents might be denied under the 
exceptions provided for in subsection (b) 
of the act. "A;!" 

If I may take my experience with the 
FTC as an example, Mr. President, it is 
obvious that the case against the major 
oil companies ‘is of general .public 1 con- 
cern and it is . not unreasonable to place 
the responsibility for demonstrating this 
fact on the Senator from Indiana or. any 
other individual requesting material in 
this category 


copy of the first conference 
transcript; and I hope that before we 
are through, they will promise to give me 
other transcripts as these hearings are 
held. Yet while Birch Bath happens to 
be a Senator from Indiana who wants 
this material to make proper decisions on 
energy issues; but I think the public has 
a right to knew what is going on before 
the FTC as well. This amendment would 
make that possible, by requiring that a 
copy of these documents be put in the 
public records, pursuant to the provisions 
of tiiis net ■■ — ■; 

: Mr. KENNEDY.- 1 yield myself such 
time as I may require. V'-- 
■•'/■'Mr.- President; I urge the acceptance 
of "this amendment. I believe that the 
senator from Nebraska has been in- 
formed 'of it as "well" T 

It seems to me to make eminently good 
sense that if information is going to be 
made available to a particular individual, 
and if it meets the other requirements of 
the Freedom of Information Act relating 
to disclosure, that information should be 
available to other citizens as well. 

' The amendment does have certain pro- 
tections. When an agency attempts to Te- 


As for the right of the agency bo ob- - S pond positively arid constructively to a 

“*- 1 *’ request of an individual, -even though 

the act would allow withholding, the 
amendment has certain protections for 
the a g en cy so it does not have to release 
this generally automatically, I think 
makes a good deal of sense. I believe it 
carries forward the spirit and the pur- 
pose of the legislation in encouraging re- 
lease of Information, and I hope that 
the amendment will.be accepted by the 
Senate. - ■ v " ' “ '• ; ■■ 

Mr. HRUSKA. Mr. President, will the 
Senator yield me 2 minutes? '*'■ 

Mr. KENNEDY. I yield. 

■Mr. HRUSKA; Mr. 'President, upon 


ject, I see no problem in giving the 
agency the responsibility — if it does not- 
want to makesomething pubHc — to prove 
that the material in question might un- 
der different circumstances qualify for a 
subsection (b) exception. I am satisfied 
once again using my experience as an 
example, that the FTC could not make a 
successful, argument of this nature in the 
oil company case- . - * ; 

I do want to- emphasize. Mr. President, 
that in citing my experience as an ex- 
ample I am not trying to pass an amend- 
ment of relevance to a single issue in 
which I was involved. Rather, I cite this 


addresses itself properly to my expert- 
- enee, it would work in the future on mat- 
ters of similar public concern, hi. this 
way, when Freedom of Information Act 
requests axe made in areas of general im- 
portance, we can be satisfied that Fed- 
eral agencies Trill have to meet both the 
letter and the Spirit of the law. 

Mr. President, finally, what this 
amendment is designed to do Is to sat isfy 
what I t hink the intent was of the orig- 
inal act, and the tall brought to us today 
by the distinguished Senator from Mas- 
sachusetts and others who are joining 
him, as X. am, "fax proposing; the new 
amendments tor the FXeednm afJnfor-na™ 
'tion Act #?**.• <'. • "rvl" 

■ My amendment specifies that If an in- 
dividual, under this act, is eaititled to 
information that is a matter of some 
public concem, a copy of -the informa- 
tion that is given to the individual should 
also be spread on the agency’s public 


ment contains a safeguard, by reference 
to section 4 (hi of Public Law 90-23, 1 
commonly known as the Freedom of In- 
formation Act, which amply takes care 
of those items which are excluded from 
its purview. 

Thave no objection to the amendment. 
Infact, I favor it.: . ", 

Mr. KENNEDY. Mr. President, ! yield 
hack the remainder of my time. 

, - Mr. BAYH. I yield back the remainder 
of my time. ”. ■’ 

The PRESIDING OFFICER. The ques- 
tion is on agreeing to the amendment 
of the Senator from Indiana. 

: The amendment was agreed to- 
The PRESSING OFFICER. The bill 
■ is open to further amendment. 

Mr. HRUSKA. Mr. President, I have a 
brief amendment, which I send to the 
deslfc-* ; •?. "-fir- •« • 

* "Tfie 1 FEESlbiNG” OFFICER. ' The 
amendment will be stated. 


record, so that members of the news ] P .tri.,j»tive>.Iprk read as follows* 

media and individual citizens may have ; legislative., clerk react asiouows. 


access to it. 

As I said, I have been involved in this 
matter with the FTC relative to some of 
the prehearing conferences they have 
been holding with the major oil com- 
panies. At long last, after having to take 


On page 14, .line 22, insert the word 
•Working” between “lO” and “days." 

Mr. HRUS5KA. Mr. President, this 
amendment has to do with the time lim- 
itation for the purpose of filing an an- 
swer or extending the time within which 


an answer should be given to certain ap- 
sure. The general ref- 
erence to lime limitations is in terms of 
"working days.” By inadvertence, I take 
It, line 22, page 14, simply says “for more 
than 10 days.” The amendment, tech- 
nical in nature, would insert the word 
‘'working,” so that it would be: for not 
more than 10 working days. That is the 
purpose of the amendment, and I urge 
its adoption. 

, Mr. KENNEDY. Mr. President, this is a 
technical, clarifying amendment. It is 
useful and consistent witb-the other pro- 
visions of the bill, and I urge .its adop- 
tion. ■■■-*>>-”■.- 

I yield back the remainder of my time. . 
Mr. HRUSKA. I yield-back the re- 
mainders: my time. . 

The PR1SSIDING OFFICER (Mr. Dom- 
xmex) . The question is on agreeing to the 
Amendment. 

The amendment was agreed to. 

. The PRESIDING OFFICER. The bill 
is open to further amendment. 

.•-iHV," ^x wwnm n aaiun 
Mr. HART. Mr. President, can up 
Amendment No. 1361. __ 

The PRESIDING OFFICER. The 
■amendment will be stated; 

The legislative clerk proceeded to read 
the amendment. ' ’ ^ 

Mr. HART. Mr. President, I ask unan- 
imous consent that further reading of 
the amendment be dispensed with. ; V 
The PRESIDING OFFICER. Without 
objection, it fa so ordered; ^and. without 
objection, the amendment will be printed 
in the Rboosb. • . - 

The amendment is as follows; 

On page 11, line 16, after the period. Insert 
the following new subsection: 

(3) Section 662(b) (7) Is amended to read 
as follows: "Investigatory records compile- 
for law enforcement purposes, but only * 
the extent that the production of cue 
.records would - (A) Interfere ..with enfoi 
.ment proa se dings, (B) deprive a person u 
a right to a fah trial or, an; Impartial adju- 
dication brconstltute a clearly unwarranted 
invasion -of personal privacy, (C) disc low" the 
Identity of an Informer, or <D) disclose In- 
vestigative techniques and procedures.”. 

Mr. HART. I yield myself such time m 
Tmayrequire. M 

Mr. President, this act exempts from 
disclosure “investigatory files compiled 
for Taw enforcement purposes except to 
the extent available by Taw to a parti- 
other than an agency.” 

• , .My reading of the legislative histor;. 
suggests that Congress intended that 
this seventh exemption was to prevent 
harm to the Government’s .case in com t 
by hot ' allowing an , opposing litigant 
earlier or greater access to Investigative 
files than he would otherwise have. .. 

Recently, the courts have interpreted 
the seven th exception to the Freedom of 
. Jhfcrrmation Act to be allied whenever 
an agency can Show that the document 
. sought Is -an investigatory file compiled 
for law enforcement purposes — a stone 
wall at that point. The court would have 
the exemi>tion applied without the need 
of the agency to show why tie disclo- 
sure of the particular document should 
not be made. r . " 

That, w e suggest, fa not consistent with 
the intent of Congress when it passed 
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this basic.' act in 
recognized the nfeenPI 
nient agencies to be able to keep then 1 
records and files confidential where a 
disclosure would interfere with any one 
of a number of specific interests, each 
of which is set forth in the amendment 
that a number of us are offering. 

I am offering this amendment on be- 
half of myself and the following Sena- 
tors: Mr. Mathias, Mr. Cranston, Mr. 
Muskie, Mr. Clark, Mr. Ribicoff, Mr. 
Moss, Mr. Javxts, Mr. McGovern, Mr. 
Proxmire, Mr. Humphrey, Mr. Hat- 
field, Mr. Biden, Mr. Nelson, and Mr. 
Abouhezk. 

This amendment was proposed by the 
Administrative Law Section of the Amer- 
ican Bar Association. It explicitly places 
the burden of justifying nondisclosure 
on the Government, which would have to 
show that disclosure would interfere 
with enforcement proceedings, deprive a 
person of a right to a fair trial, consti- 
tute an unwarranted invasion of personal 
privacy, reveal the identity of inform- 
ants, or disclose investigative techniques 
or procedures. 

Our concern Is that, under the inter- 
pretation by the courts in recent cases, 
the seventh exemption will deny public 
access to information even previously 
available. For example, we fear that such 
information as meat inspection reports, 
civil rights compliance information, and 
medicare nursing home reports will be 
considered exempt under the seventh 
exemption. 

Our amendment is broadly written, 
and when any one of the reasons for 
nondisclosure is met, the material will be 
unavailable. But the material cannot be 
and ought not be exempt merely because 
It can be categorized as an investigatory 
file compiled for law enforcement 
purposes. ■ 

, Let me clarify the instances in which 
nondisclosure would obtain: First, where 
the production of a record would inter- 
fere with enforcement procedures. This 
would apply whenever the Government’s 
case in court— a concrete prospective law 
enforcement proceeding — would be 
banned by the premature release of 
evidence or information not in the pos- 
session of known or potential defendants. 
This would apply also where the agency 
could show that the disclosure of the 
information would substantially harm 
such proceedings by impeding any neces- 
sary investigation before the proceeding. 
In determining whether or not the in- 
formation to be released will interfere 
with a law enforcement proceeding it is 
only relevant to make such determina- 
tion in the context of the particular en- 
forcement proceeding. 

Second, the protection for personal 
privacy included in clause (B) of our 
amendment was not explicitly included 
in the ABA Administrative Law Section’s 
amendment but is a part of the sixth 
exemption in the present law. By adding 
the protective language here, we simply 
make clear that the protections in the 
sixth exemption for personal privacy 
also apply to disclosure under the 
seventh exemption. I wish also to make 
clear, in case there is any doubt, that 
this clause is intended to protect the 


the by which It has obtained information. Both 

Ofl38OR0OOO l 0019&0O8 e # laUt 7 a ™ necessary 


who is the object of the investigation. 

Third, investigatory files compiled for 
law enforcement purposes would not be 
made available where production would 
deprive a person of a right to a fair trial 
or an impartial adjudication. 

Fourth, the amendment protects with- 
out exception and without limitation the 
identity of informers. It protects both the 
identity of informers and information 
which might reasonably be found to lead 
to such disclosure. These may be paid 
informers or simply concerned citizens 
who give information to enforcement 
agencies and desire their identity to be 
kept confidential. 

Finally, the amendment would pro- 
tect against the release of investigative 
techniques and procedures where such 
techniques and procedures are not gen- 
erally known outside the Government. 
It would not generally apply to tech- 
niques of questioning witnesses. 

The purpose of the Freedom of Infor- 
mation Act is to provide maximum pub- 
lic access while at the same time recog- 
nizing valid governmental and individual 
interests in confidentiality. This amend- 
ment balances those two interests and 
is critical to a free and open society. This- 
amendment is by no means a radical de- 
parture from existing case law under the . 
Freedom of Information Act. Until a 
year ago the courts looked to the reasons 
for the seventh exemption before allow- 
ing the withholding of documents. That 
approach is in keeping with the intent 
of Congress and by this amendment we 
wish to reinstall it as the basis for access 
to information. 

Mr. President, I think that it would be 
useful if a brief excerpt from the re- 
port of the committee on Federal legis- 
lation of the association of the bar of 
the City of New York were printed in the 
Record. The full document is captioned 
“Amendments to the Freedom of Infor- 
mation Act.’’ I ask unanimous consent 
that that material may be printed in the 
Record. 

There being no objection, the material 
was ordered to be printed in the Record, 
as follows: 

S. 2543 and H.R. 12411 do not propose any 
amendment to Exemption 7, but would add 
to subsection (b) the “Savings Clause” dis- 
cussed above. 

The courts have agreed that Exemption 7 
applies to investigations by regulatory 
agencies as well as criminal investigations. 
But there is dramatic disagreement over the 
question of continued non-disclosure after 
the specific investigation is completed. The 
Second Circuit, in Frankel V. SEC, 460 F. 2d 
813 (1972), held that investigatory files are 
exempt from disclosure forever, on the 
theory that disclosure of Investigatory 
techniques would undermine the agency’s 
effectiveness and would choice off the supply 
of Information received from persons who 
abhor, for whatever reason, public knowledge 
of their participation m the investigation. 
The court found: 

“These Reports indicate that Congress had 
a two-fold purpose in enacting the exemp- 
tion for Investigatory files: to prevent the 
premature disclosure of the results of an 
investigation so that the Government can 
present its strongest case in court, and to 
keep confidential the procedures by which 
the agency conducted Its Investigation and 


for effective law enforcement.” Id at 317," 
Other jurists, however, have reached the 
conclusion that Exemption 7 was intended 
only to protect against premature disclosure 
in a pending investigation, and that once 
the investigation is completed and all reason- 
ably foreseeable administrative, and judicial 
proceedings concluded, the files must be 
disclosed. 28 We agree with this view. 

The fear that disclosure of investigative 
techniques in general will hinder an agency’s 
operations appears to be illusory. (The 
methods used for such investigations are 
widely known and relatively limited in type 
and scope. The realistic problems are those 
we have already met — the need to preserve 
the Identity of sources of Information in 
particular cases, the need to assure an im- 
partial trial and to protect reasonable per- . 
sonal privacy. In the context of Exemption 7, 
there is the additional consideration that 
premature disclosure of the Government’s 
case will allow the civil or criminal 
defendant to “construct” his defense. 

Against these real problems must be 
weighed important policy considerations 
which are by now also familiar — that our 
political system Is premised upon public and 
congressional knowledge of the Executive 
Branch’s activities; that the policy of agency 
actions is ultimately established by Congress 
and the public; that importunate decisions 
or those based on party politics, campaign 
contributions and the like are less likely if 
the public has access to the record of such 
decisions. -■ 

Mr. HART, Mr. President, I reserve the 
remainder of my time, but I hope very 
much that the committee and our col- 
leagues are persuaded as to the wisdom 
of the amendment. 

Mr. KENNEDY. Mr. President, I yield 
myself such time as I may use. 

The PRESIDING OFFICER. The Sen- 
ator from Massachusetts is recognized. 

Mr. KENNEDY. Mr. President, I be- 
lieve that it would be useful for me to 
outline for my colleagues briefly why 
S. 2543 did not initially attempt to amend 
the seventh exemption of the Freedom 
of Information Act, and why I presently 
believe that the amendment proposed by 
the Senator from Michigan is a construc- 
tive and desirable one. 

Last October, when I introduced S. 
2543, the case law on the subject of in- 
vestigatory files was substantially differ- 
ent than it is today. During our hear- 
ings in the spring of 1973, the subcom- 
mittee had before . it legislation that 
would have amended in various ways a 
number of the exemptions of the FOIA. 
These proposals were fully discussed and 
debated. Nonetheless, when I introduced 
the legislation I believe that the public 
was secure in its right to obtain infor- 
mation falling within the “investigatory 
file” exception to disclosure mandated 
by the act. As Attorney General Elliot 
Richardson had told our subcommittee: . 

The courts have rsolved almost all legal 
doubts in favor of disclosure. 

Thus, I did not propose a change in 
the language of that exemption. 

In the report on S. 2543, as amended, 
the Judiciary Committee expressed its 
position generally: 

The risk that newly drawn exemptions 
might increase rather than lessen confusion. 
In interpretation of the FOIA, and the in- 
creasing acceptance by courts of interpreta- 
tions of the exemptions favoring the public 
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disclosure crlglnanApphOWedf OfoRetea§©j 1 2Qftil,/..98/50 "however, the Adminis- 


strongly militated " against substantive 
amendments to the language o t the exemp- 
tions. 

But we warned that by leaving the 
substance of .i the exemptions un- 
changed — 

The committee Is Implying acceptance of 
neither agency objections to the specific 
changes proposed In the bills being con- 
sidered. nor judicial decisions which duly 
constrict the application of the act.. 

Unfortunately. Mr. President, ! must 
agree with. the Senator from Michigan 
that our initial appraisal of the develop- 
ment of the law in the area affected by 
his amendment has turned /out to be 
short lived . A series of recent cases in 
' the District of Columbia has applied the 
seventh exemption of the act woodeniy 
and mechanically and, I believe,, in direct 
contravention of congressional intent 
when we passed; that law in, 1966. One 
court a few years back correctly read this 
intent when it observed: . i 

The touchstone of any proceedings under 
the act must be the clear legislative ifitent 
to assure public access to all governmental 
records whose disclosure would not eignifi- 


dom of Information Act. The Supreme 
Court has not ruled on the subject yet, 
and there is a division among various 
circuits on a number of issues arising 
from application of that exemption. I 
thus want the record to show that by 
accepting the iiena tor’s amendment we 
will be reemphasizing and clarifying 
what the law presently requires. If it 
is not accepted, the Supreme Court will 
still have the opportunity to set things 
straight. 

Second. I would point out that we do 
address ourselves in S. 2643 to this issue 
In a less direct manner. Our report and 
my opening statement contain extensive 
discussion of new provisions in this leg* 
lation relating to release of records “or 
portions of records” and to deleting or 
segregating exempt portions of files or 
records so that nonexempt portions may 
be released. Judicial and agency adher- 
ence to the requirements of these amend- 
ments would go a long way to removing 
strict and undiscriminating ‘adherence 
to narrow interpretations of the Freedom 
of Information Act. This would apply 
to the area of investigatory files as well 
cantiy harm specific governmental interests. / as to the other exemptions of the act. 


, Yet in the most recent decision inter- 
■* preting the seventh exemption of the 
Freedom oi -Information Act, the Dis- 
trict of Columbia Court of Appeals ob- 
served that— • r ■ '• is_ . 

Becent decisions of this court construing 
exemption seven have considerably narrowed 
the scope of cror inquiry. . > 

This, Mr. President, was a foreboding 
that the court was going astray, since 
the court was limiting its inquiry to avoid 
discussion of the intent behind the ex- 
emption and whether Congress Intended 
documents of the kind sought, under the 
circumstances, to be kept secret pursuant 
to that exemption. The court continued : 

The solo question-before us Is whether the . 
materials in question are “Investigatory files 
compiled for law enforcement purposes." 
Should we answer that question In the 
affirmative, our role Is “at an end." 

This is the same kind of determination 
made by the Supreme Court in the Mink 
case, when it observed that once a judge 
determined records to be in fact, on their 
face, classified, then he could not look 
beneath that marking to determine 
whether they were properly classified. We 
are today reversing that holding of the 
court by the Legislation before us, spelling 
out that it is -Congress intention for 
courts to look behind classification mark- 
ings. I think it appropriate and useful 
that we also spell out our disapproval 
of the line of cases I referred to earlier, 
and that we make clear our intention for 
courts to lot* behind the investigation 
mark stamped on a file folder. - 
v. The Senator from Michigan has- made 
a persuasive case for the amendment he 
is proposing, and I will not go over the 
same ground he has covered. I do want 
to make two points that bear directly 
on this issue. .• - I. - 

First, whether or not this amendment 
is adopted, I would like to make- it clear 
that I believe the courts have, in nar- 
rowly and mechanically interpreting the 
seventh exemption, strayed from the re- 


So I t hink that courts would have to re- 
consider their reliance on any restrictive 
cases after passage of these new provi- 
sions anyway. < -> if-;-- ,- ; 

The approach suggested by the Sena- 
tor from Michigan in his amendment, 
which states the policy considerations 
to be utilized by agencies and courts in 
determining whether to disclose Investi- 
gatory Information, Is a salntory one. It 
is the same approach — with the same 
language — proposed by the American Bar 
Association representative at our hear- 
ings last year. Then, Attorney General 
Elliot Richardson, testifying at our hear- 
ings, told the subcommittee that — 

If a- fresh app reach Is needed, we suggest 
that '* modified version of the ABA’s pro- 
posed amendment should be considered. 

These comments were addressed to a 
rather different proposal to amend the 
seventh exemption contained in S. 1142, 
being considered by the subcommittee 
at the time. And just last week the pres- 
tigious Association of the Bar of the City 
of New York issued its report on amend- 
ments to the Freedom of Information 
Act, . in which it too recommended 


tratlve Law Section believes that a twitter ap- 
proach Is to set forth explicitly the objectives 
which the Investigatory files exemption is In- 
tended to achieve in order to assure that In- 
formation Is withheld only If one of those 
objectives wculd be frustrated were the In- 
formation disclosed. Because many dlfierent 
types of information may be contained In an 
Investigatory file for which there are legiti- 
mate reasons for non-disclosure, the Section 
believes that It Is unwise to attempt to ex- 
clude certain types of records from the ex- 
emption under aU circumstances. For exam- 
ple, even “scientific tests, reports, or data” 
(Section 2(di) contained In an Investiga- 
tory file. If released prematurely, com d Inter- 
fere with the prosecution of an offense or re- 
sult in prejudicial publicity so as to deprive 
an accused ol his right to a fair trial . In ad- 
dition, the proposal set forth in S. 1142 would 
not resolve the Issue as to when the Investi- 
gatory files exemption terminates, sin Issue 
that has arisen In several recent court deci- 
sions. * .... 

. Accordingly, the Administrative Law Sec- 
tion recommends that, if the seventh exemp- 
tion is to be a m end e d, it be revised to read 
as follows: 

“Investigatory records compiled for law en- 
forcement purpoees, but only to the extent 
that the production of such records would 

(A) Interfere with enforcement proceedings, 

(B) deprive a person of a right to a fair trial 
or an lmpartiel adjudication, (C) disclose the 
identity of an Informer, or (D) disclose In- 
vestigative teihnlqnes and procedures.” 

Fsoit the Re? oar 'op the Committee on Fed- 
eral Legislation or* the Association os* 

" the Bah op the Cut ca- New York, Apart, 
22, 1974 ,C .. - 

■ - EXEMPTION 7 : • • 

Exemption 7 now exempts: ' 

"Investigatory files compiled for law en- 
forcement purposes except to the extent 
available by law to a party other than an 
agency.” ... • . 

HJt. 6425 ard S. 1142 would have amended 
Exemption 7 to read as follows: . 

"(7) investigatory records compiled for 
any specified law enforcement purpose the 
disclosure of which is not in the public In- 
terest, except to the extent that 

“(A)_ any each Investigatory records are 
available by law to a party other than an 
agency, or , 

“(B) any such investigatory records are — 
“(1) scientific tests, reports, or data, 

”(ii) inspection reports of any agency 
which relate-to health, safety, environ mental 
protection, or 

“(ill) records which serve as a basis for ' 
any public policy statement made by any 
agency or officer or employee of the United 


, > . . — " “ — v»L hue WiAjLWJti 

adoption of the language proposed by states or which serve as a basis for ruleinak- 
the ABA, with slight modifications, big byany agency.” 


3. 2543 and .3A 12471 do not propose any 
amendment to Exemption 7, but would add 
to subsection [b> the "Savings Clause" dis- 
cussed above. . ?■ ; , 


Since the discussions by the ABA, the 
Attorney General, and the City of New 
York Bar Association on this Issue are 
relevant to our consideration of the pro- , . 

posed amendment, I ask unanim ous ^?„ ll ?f e ‘f 8Tee ? th * t Exemption 7 

consent that excerpts therefrom be in- ties m "Tf 13 !? 17 agea * 

eluded to the Record at this point SS.“ 

There being no objection, the material tion of continued non-disclosure after the 
was ordered to be printed in the Record" specific investigation is completed The seo- 
as follows: - - - . ond Circuit, In Frankel v. SBC, 460 F.2d 813 

From, the Statement or John xxtt.t.tt, (1L72) , held that investigatory files sxe ex- 

Cbairman, Administeative Law Section . I? 01 ? dla<;loei:lre forever, on the theory 
American Bab Association, June 11, 1973 that 1 ,,““ 0 ;? sur8 of investigatory techniques 


■■■•- Tiii: SEVENTH EXEMPTION 

S. 1143 also proposes cha ng es in the seventh, 
exemption to the Freedom of Information 
Act, which relates to investigatory files com- 
piled for law enforcement purposes, by ex- 
pressly excluding .certain specific types of 
records from the investigatory files exemp- 


would undermine the agency's effectiveness 
and would chore off the supply of Informa- 
tion received irom persons who abhor, for 
whatever reason, public knowledge of their 
participation in the Investigation. The court 
found: 1 

"There Repoits indicate that Congress had 
a two-fold purpose In enacting the exemption 
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for investigatory flies: to prevent the pre- 
mature disclosure -ojf 

vfcstiaailon so that the" Govern merit can pre- 
sent its stronger case In court, and to Seep 
confidential the .procedures by which the 
agency conducted its Investigation and by 
■which It has obtained Information. Both 
these forms of confidentiality are necessary 
for effective law enforcement." Id. at 817. 

Other jurists, however, have reached the 
conclusion that Exemption 7 was Intended 
only to protect against premature dis- 
closure in a pending investigation, and that 
once the Investigation 33 completed and all 
reasonably foreseeable administrative and 
judicial proceedings concluded, the flies must 
be disclosed. We agTee with thi3 view. 

The fear that disclosure of investigative 
techniques in general will hinder an agency’s 
operations appears to be illusory. The meth- 
ods used for such investigations are widely 
known and relatively limited to type and 
scope. The realistic problems are those we 
have already met — the need to preserve- the 
Identity of sources of Information in particu- 
lar cases, the need to assure an impartial trial 
and to protect reasonable personal privacy. 
In the context of Exemption 7, there Is the 
additional consideration that premature dis- 
closure of the Government's case will allow 
the civil or criminal defendant to "construct” 
his defense. 

Against these real problems must be 
weighed Important policy considerations 
which are by now also familiar — that our pol- 
itical system is premised upon public and 
congressional knowledge of the Executive 
Branch’s activities; that the policy of agency 
actions is ultimately established, by Congress 
and the public; that importunate decisions 
contributions and the like are less likely if 
the public has access to the record of such 
decisions. 

For these reasons, we conclude that the 
strict definitions In the earlier proposed 
amendment to Exemption 7 could not he 
relied upon to produce tlie intended result 
to all cases. For example, the non-exemption 
of ’ ‘scientific tests, reports or data” could 
easily cause disclosure of special techniques 
or the extent of the Government’s knowledge 
with respect to a particular investigation. 
Therefore, we recommend amendment of Ex- 
emption 7 Instead to state the policy con- 
siderations which are to be utilized by the 
agencies and courts with respect to dis- 
closure. The Department of Justice and the 
ABA Administrative Law Section reached the 
same conclusion and recommended similar 
amendments. 

For the reasons discussed above, we rec- 
ommend adoption of the language proposed 
by the ABA, modified slightly to make it 
clear that (a) completed investigations must 
be disclosed except vtoere confidential 
sources of information will be unavoidably 
revealed, (b) only specialized techniques, 
not generally used in investigations, are 
protected from disclosure; and (c) the ex- 
emption applies to "records" not “files.” so 
that disclosable material is not exempted 
merely by being placed In an investigatory 
file. Thus. Exemption 7 would read: 

“Investigatory records compiled for law en- 
forcement purposes, but only to the extent 
that disclosure of such records would (A) 
interfere with pending or actually and rea- 
sonably contemplated enforcement proceed- 
ings, (B) deprive a. person of a right to a fair 
trial or an impartial adjudication, (C) un- 
avoidably disclose the identity Of an informer, 
or (D) disclose unique or specialized in- 
vestigative techniques other than those 
generally used and known." 

From the Statement or Eitior L.. Rich- 
ardson, ArroairsT Genekai, os- the 

United States, June 28, 1973 

Section 2(d) of the bill would al.so limit 
the coverage of the exemption by excluding: 

{ 1 ) scientific tests, (2) inspection reports 


relating to health, safety or environmental 

) _ 

ords which are also used' as alias is for pub- 
lic policy statements or rulemaking. 

These changes would seriously impair the 
law enforcement capability of many agencies. 

The provision excluding scientific testo, 
reports or data from the protection of the 
exemption presents several problems. 

First, it could jeopardize the right to an 
impartial trial by permitting any requestor 
to obtain and publish any Incriminating 
scientific tests, such as ballistic reports, be- 
fore the defendant Is brought to trial. 

Second, because the act does not permit 
an agency to determine whether a requestor 
has a rational basis for seeking Information, 
any one could insist on obtaining autopsy 
reports or other medical reports on victims of 
crime; which reports may not be exemp t un- 
der exemption six if the victim is dead. 

Because this same information can be ob- 
tained to discovery proceedings, to which the 
need of the individual for the reports is a 
proper consideration, we do not believe an 
amendment is necessary. 

The provision denying the protection of 
exemption seven to inspection records re- 
lating to health, safety or environmental 
protection would Impede the efforts of agen- 
cies to take law enforcement action against 
offenders. 

It would permit offenders to obtain these 
records and thereby discover all of the de- 
tails that an agency Intends to use against 
them in any law enforcement action, whether 
civil or criminal. 

Finally, the provision excluding from the 
coverage of exemption seven records which 
serve as a basis for public statements or reg- 
ulations not only would inhibit rulemaking 
in Important regulatory areas but also would 
restrict the flow of information to the public 
by discouraging official discussion of public 
business. 

For example, If a Justice Department 
spokesman announced that on the basts of 
an investigation by the FBI and the Criminal 
Division a grand jury would be convened to 
consider indictments, all of the investigatory 
reports apparently would no longer be pro- 
tected by exemption se ven. 

The protection of this information cannot 
depend on the continued silence of officials 
In making public statements or issuing regu- 
lations. . 

If a fresh approach is needed, we suggest 
that a modified version of the ABA’s pro- 
posed amendment should be considered along, 
the following lines: 

The provisions of this section shall not be 
applicable to matters that are - .. . (7) , in- 
vestigatory files compiled for law enforce- 
ment purposes except to the extent avail- 
able by law to a party other than an agency; 
Provided, That this exemption shall be in- 
voked only while a law enforcement proceed- 
ing or investigation to which such flie 3 per- 
tain is pending or contemplated, or to ihe 
extent, that the production of such files 
would. (A) interfer with law enforcement 
functions designed directly to protect indi- 
viduals against violations of law, (B) deprive 
a person of a right to a fair trial or an im- 
partial adjudication, (C) disclose the identi- 
ty of an Informant, (D)- disclose investiga- 
tory techniques and procedures. (E) damage 
the reputation of innocent persons, or (F) 
jeopardize law enforcement personnel or 
their families or assignments. 

Mr. KENNEDY. Mr. President, I rec- 
ommend the adoption of the amendment 
of the Senator from Michigan, 

Mr. HRUSKA. Mr. President. I yield 
myself 10 minutes to speak in opposition 
to the amendment. 

The PRESIDING OFFICER. The Sen- 
ator from Nebraska is recognized. 


Mit ^HRUSKA- _Mr. President, again 
~ here where an 
amendment is proposed that goes to the 
substance of a bill which was enacted 
after years of processing. In 1968, agree-' 
ment was finally reached among several 
competing interests in this field for the 
disclosure of public documents. These is- 
sues were resolved and we have a very 
well balanced act, the deficiencies of 
which are such that they called for 
amendment but amendments which have 
procedural features rather than substan- 
tive features, I do believe that while the 
public has a right to know, there is also 
the duty of a government to survive. 
There must be sufficient safeguards under 
which officials of our Government can 
preserve national integrity, security, and 
public interest, and in the case of the 
instant amendment, law enforcement. 

In my judgment, the approval of this 
amendment would endanger the passage 
and approval of this bill into law, and 
I would urge the Members of the Senate 
to reject the amendment for that rea- 
son and for additional reasons which I 
shall now recite. 

Mr. President, in considering this bill, 
the Judiciary Committee reviewed an 
amendment that did not go as far as. this 
one. The committee decided to reject it 
because it could hinder the FBI in carry- 
ing out its law enforcement responsibili- 
ties and, further, because the forced dis- 
closure of FBI information could infringe 
on the individual’s right of privacy. I 
must oppose this amendment for the 
same reasons. 

The FBI has been successful in the 
past in apprehending criminal offenders 
and for carrying out its other investiga- 
tive duties because of one chief and im- 
portant asset — that, is, its ability to ob- 
tain information from its informants 
and private citizens throughout these 
United States. In many . instances -it has 
not solved a crucial case because of de- 
ductive reasoning or a specific clue but 
because a private citizen was not afraid 
to come, forth and offer a piece of infor- 
mation. In the past, the FBI has usually 
taken the information it receives as a 
matter of confidence and assured the in- 
dividual his name: would be kept in con- 
fidence. 

The passage of this proposed amend- 
ment would undoubtedly have the effect 
of inhibiting FBI informants and citizens 
from coming forth to offer vital bits of 
information to the FBI. They will no 
longer feel confident that their names 
will remain secret from public scrutiny, 
possibly subjecting them to embarrass- 
mend and/or reprisals. The net result 
will be a crippling effect on the FBI's 
ability to garner information and obtain 
successful prosecution in criminal cases. 

Moreover, the release of any material 
into the public domain is likely to cause 
embarrassment to individuals mentioned 
in FBI files. This Congress has exhibited 
a marked increase in the concern for 
the protection of privacy of D.S. citizens. 
There are literally dozens of bills being 
circulated in Congress today with various 
provisions attempting to protect private 
citizens from unauthorized disclosure of 
many Government records which may 
concern them. 
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will work cross-purposes to the; bills on 
criminal justice information systems, 
such as the measures introduced by the 
senior Senator from North Carolina (Mr. 
Ervin) and this Senator. ■ 

The basic thrust of these bills is to 
maintain the confidentiality of law en- 
forcement records. We have held exten- 
sive hearing: on these bills and through- 
out these hearings the point has been 
repeatedly stressed that information in 
law enforcement -files must be kept in 
confidence to insure that the individual’s 
right to -privacy is secure.' Yet, -.this 
amendment purports to give anyone the 
right to request - and receive some of 
these very same .records. I can think of 
no other instance where an amendment 
to a bill has posed such a grave threat 
to the very thrust of a major bill that 
is still in committee and has yet.to come 
to the floor., \ ; 

Mr. President',' the threat to personal 
privacy that such an amendment poses 
can already be documented. The Depart- 
ment of Justice has adopted regulations 
which authorize release of files which 
are over 15 years old to historical re- 
. searchers. like the proposed amendment, 
the regulat ions provide that the FBI can 
delete information which might, reveal 
the identity of informants. 

In one, instance, a researcher asked 
for the files on the investigation of Ezra 
Pound for treason. Pursuant to Its regu- 
lations, the FBI deleted the names of 
the informants and other Information 
that it thought could reveal his Identity. 
Yet, the research was so knowledgeable 
about the facts of the case that he was 
able to link the information in the file 
to the actual informants.' The researcher 
then went on in his article to criticize 
these informers for cooperating with the 
FBI and squealing on their friend. Pound. 
’:•> Apart from the merits of it. apart from 
the justice or injustice of it, Mr. Presi- 
dent, if it becomes known that files may 
be released subject to deletions such as 
those enumerated in the amendment 
proposed by the Senator from Michigan, 
if it becomes known and if by. deduction 
and by the supplying of additional extra- 
neous information those names can, in 
effect, be restored by a researcher, then 
the forecast can. be readily and reliably 
made that the sources for FBI informa- 
tion will diy up and become fewer and 
fewer as time goes on. This was an Issue 
in the Pound case that arose more than 
15 years after the file was current. But 
the Department is finding administrative 
difficulties with the regulations? which 
have been adopted; regulations which are 
very similar to those which the Senator 
from Michigan seeks to put into the con - 
crete form of a statute. y • - 

: Mr. President;- a few more Instances 
like that of the Ezra Pound case and the 
FBI will be hard put to use informants as 
legitimate law enforcement techniques. 

Mr. President, the FBI is very strongly 
opposed to this amendment. They focus 
on the point that their files are investiga- 
tory for law enforcement purposes, not 
for the purpose of writing stories. It is 
for one purpose only, and that is a law 
enforcement purpose. Since that Is their 
mission 


this country, this amendment should be 
denied and rejected. 

The proposed amendment would apply 
to records of any age, including those 
most recently compiled. And It is com- 
monsense that the more recent the case 
and the more recent the forced disclosure 
of the Identity of the informant, the 
more impact such a disclosure will have 
on other individuals who may wish to do 
their part to assist the FBI In enforcing 

the law." , *' .■'/ 

. In my judgment, the mere approval 
of this amendment, even without any 
further procedures under it, will have 
that .effect, Mr. President, because there 
will always be the imminent potential 
that there will be a release of that docu- 
ment and that there will be, through it, 
notwithstanding the deletion of names, 
the. -ability to trace the Informant’s 
name, address, and location. 

Furthermore, it is going to be very dif- 
ficult for the FBI to know how much in- 
formation can be disclosed without ex- 
posing an informant. The FBI cannot 
. know the extent of the requester’s knowl- 
edge on the subject, what other informa- 
tion the requester may have to link cer- 
tain items to the informants or even the 
purpose for which the requester wants to 
use the information. 

Mr. President, I yield myself 5 min- 
utes more. : ' ; - 

The Identification of an informant, 
even if accomplished by other informa- 
tion; together with a reference that por- 
tions of an FBI file were obtained, can 
strike fear in the hearts of those who 
already have cooperated with the FBI. 
This fear will be not only for their repu- 
tations but also for their own safety and 
that of their families. 

Mi'. President, as I already have men- 
tioned, the FBI is operating under guide- 
lines’ that apply to records over 15 years 
old Those guidelines protect categories 
of information similar to the categories 
the proposed amendment purports to 
protect. However, as is clearly docu- 
mented, the FBI is experiencing some 
difficulties under standards which go 
further and protect more information 
than those proposed In the amendment. 
In addition to the problem of revealing 
informants, it hi my understanding that 
the estate of one individual whose file or 
portions of it were disclosed intends to 
bring suit against the FBI for invading 
the privacy and adversely affecting the 
reputations of the relatives of .the indi- 
vidual. ' 

In my view, we should allow the FBI 
to have more time to gain more experi- 
ence in- this difficult field before we em- 
balm any standards in a statute. Perhaps 
some of the problems can be ironed out. 
Let us legislate on the basis of experi- 
ence, not on unfounded forecasts of what 
might occur in the future, and certainly 
not in the vacuum of saying that tire 
public has a right to know without refer- 
ring to the rights that society possesses, 
as well as the rights of private individ- 
uals who are Involved. 

Mr. President, we are dealing in this 
matter with what I believe to be the 
most important rights, and in some re- 


his right to privacy, 
and his right to personal safety. This 
amendment poses a threat to those 
rights. For that reason, Mr. President, 
rights. 

For that reason, Mr. President, I op- 
pose the amendment, and I urge my col- 
leagues to take the same step when they 
come to casting their votes. 

Mr. President, I ask unanimous con- 
sent that there be printed in the Record 
a statement by the distinguished senior 
Senator from South Carolina (Mr. 
Thurmond) on this particular subject 
and on this particular point, he being 
absent from the Senate on official busi- 
ness.' 7 ''" *: 

The PRESIDING OFFICER. Without 
objection, it is so ordered. • T ' , 

Statement at Senator Thurmond 

■When the Freedom .of Information Ant 
was enacted in 1986, It was well recognized 
that Congrensional Intent behind such ;>n 
Act was directed towards regulator fluen- 
cies . as distinguished from investigative 
agencies. This premise is reaffirmed when It 
is noted that Congress went to great; lengths 
to insure that data contained in investiga- 
tory flies would not be disclosed to unau- 
thorized age ocles or individuals, by speci- 
fically listing as one of the nine exemptions 
to disclosure under the Act exemption seven 
.pertaining to Investigatory flies. The pas- 
sage of time lia3 failed to produce worthwhile 
..evidence tint would encourage a change 
from that original stance. . . \ 

All of us are aware of the general feeling 
permeating the country that our citizens 
want to know what their Government is do- 
ing and therefore, should have access to the 
flies, of various Governmental agencies. How- 
ever, by the same token, we are also con- . 
cerned about a mutual problem of invasion of 
an individual's privacy. I contend that this 
fundamental right of privacy is as great, if 
not greater, than the right owed to ihe ;,en- 
erai public for open disclosure. 

, The FBI. being an investigative agency of 
the Federal Government, obtains raw, un- 
evaluated data from individuals from all 
walks of life who furnish this Information 
with the implied or expressed understand- 
ing that such infcweaatlon is being furnished 
the Government to confidence, never to be 
disclosed unlisse to aa official, authorized in- 
dividual or ngeoey. Senate Report No. 813 
supports this view by stating to part, "it is ■ 
also necessary for the very operation of our 
Government to allow it to keep confidential 
certain material, such as the investigatory 
files of the Ffderal Bureau of Investigation. 1 ' 
The House, in Report No. 1487 also took note 
of exemption seven providing protection for - 
data such as that which is contained in the 
files of the Federal Bureau of Investigation. 

\ This, position has also come under judicial 
review and bus been sustained in s number 
of legal proceedings. In Vfeisberg p. Depart- 
ment of Justice, which involved a suit by 
Mr. Weisberg for an FBI Laboratory report 
which was part of the investigation of the 
assassination of President Kennedy, the 
court held that once it has been determined 
by a District Judge that flies, “(1) "were In- 
vestigatory in nature; and' 12) were com-' 
plied for law enforcement purposes, such 
files are exempt from compelled disclosure.” 

As recently sa May 15, 1974, the Supreme 
Court denied certiorari in this case. 

In a more recent case in which - some 
Members of Congress brought suit against 
the FBI for any data it might have in its 
flies concernl:ig them, the District Court of 
the District of Columbia held that in regards 
to background-type investigations conducted 


on an -Individual being considered lor Fed- 
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exemption oi tho Freedom of Information 
Act. It is Clearly apparent that both Congress 
ind the courts hare seen the wisdom of ex- 
cluding from disclosure data contained in 
Investigatory flies compiled for law enforce- 
ment purposes.. 

Departmental Order 528—73 which became 
effective In July of last year, basically pro- 
vides that although Jitstice Department in- 
vestigatory flies are exempt from compulsory 
disclosure, persons engaged in historical re- 
search projects will be accorded access to ma- 
terial of historical Interest that Is more than 
15 years old, as a matter of administrative 
discretion. It la my understanding that since 
July of last year, the FBI has attempted to 
implement the provisions of this Order, even 
though it has been confronted with, enumer- 
able problems relating to the invasion of an 
individual's privacy, 

“The New York Times’- in its April 21st 
issue, reported that the researcher; who had 
requested and received data concerning 
Ezra Found from the files of the FBI, was 
successful In Identifying a number of in- 
dividuals who had furnished the Bureau 
data concerning Pound, This, despite the 
fact that the names and addresses of' such 
individuals, as well as other pertinent iden- 
tifying data, were deleted from the informa- 
tion furnished. The researcher went on and 
not only identified the Individuals furnish- 
ing information to the FBI by name, but 
also described the data they gave as well as 
expressed surprise that Pound’s “closest 
friends’’ cooperated with the FBI. This 
points out the futility of attempting to pro- 
tect a source of information, by deleting 
identfylng data, from an experienced re- 
searcher who can easily put the pieces of the 
puzzle together. 

Disclosures of this type of information can 
only hinder the investigative responsibilities 
of the FBI or those of similar agencies whose 
primary responsibility is to investigate crim- 
inal activities. The FBI has always staked its 
high reputation on the fact that informa- 
tion given to it in confidence is kept secret. 
It is Just such, assurance as this that en- 
courages individuals from all walks of life, 
to furnish this agency information felt to 
come within its investigative responsibil- 
ities. If we now attempt, through legisla- 
tion. to discourage such people from report- 
ing to their Government violations of law 
because of fear, that their identities will be 
made public; we will he doing a disservice to 
our country. 

Therefore, I am unalterably opposed to 
any amendment which will weaken the in- 
vestigative effectiveness of the FBI or other 
agencies responsible for investigating crim- 
inal activities, by shutting off one of their 
greatest source of information — the Ameri- 
can public. 

Mr. HART. Mr. President, X yield 10 
minutes to the distinguished Senator 
from Connecticut. 

Mr. HRUSKA. Mr. President, will the 
Senator yield half a minute to me on my 
time? 

Mr. WEICKER. I yield to the distin- 
guished Senator from Nebraska. 

Mr. HRUSKA, Mr. President, refer- 
ence was made to the standards set forth 
in the amendment which the Senator 
from Michigan has offered as an Ameri- 
can Bar Association proposal. That sug- 
gestion was not made by the Senator 
from Michigan. He correctly described it 
as a position recommended by the ad- 
ministrative law section of the American 
Bar Association. All oi us who are fam- 
iliar with the proceedings of that asso- 
ciation know that that section, when it 


thoroughly canvass and make their ef- 
fort an additional process. After it has 
been carefully considered and recom- 
mended, it then goes to the House of 
Delegates. 

The Senator has correctly described 
it. However, it has come to be known 
as -an American Bar Association pro- 
posal, and it is not. 

Mr. WEICKER. Mr. President, I wish 
to speak in favor of the amendment of- 
fered by the distinguished Senator from 
Michigan. I think it is a great amend- 
ment. I think it relates to a matter that 
should have received our attention and 
the attention of the American people a 
long time ago. If it had and if we had 
acted, many of the abuses which we 
place under the heading of Watergate 
would never have occurred. 

Mr. President, I notice in the mem- 
orandum distributed by the Federal Bu- 
reau of investigation to various mem- 
bers of the C.S. Senate, a statement is 
made in opposition to the amendment of 
the Senator from Michigan, that the 
Hart amendment would: 

Destroy the confidence of the American 
people- in, the Federal investigative agencies. 

I have been asked by many young 
people in my State as to- what for me 
was the greatest surprise of Watergate. I 
have responded by saying that the great- 
est revelation was the fantastic scope and 
quality of abuses committed by the Fed- 
eral law enforcement and intelligence 
community: that these various- agen-, 
cies — be they the FBI, the CIA, the- mili- 
tary intelligence, or the Secret Service — 
had escaped accountability for such a 
long period of time that it was only a 
matter of time before the little acknowl- . 
edgements- and the little favors snow- 
balled into the types of massive abuses 
which surfaced before the Senate Select 
Committee. 

There is nothing stated in the Consti- 
tution which places any of our law en- 
forcement agencies in some special status 
separate and apart from either the ex- 
ecutive, or congressional or judicial 
branches. 

Yet there is not one Senator who can 
attest to the fact that we have exercised 
the ’type of supervision and have de- 
manded the type of accountability of 
these agencies as we do of other agencies 
of the Government. Slowly but surely, as 
our legislative processes mature, one after 
another of the sacred bureaucratic cows 
comes tumbling down. And as they have, 
we have produced better government. 

How long ago was it, for example, that 
it would have been -unpatriotic for us to 
question the Defense Department? Now, 
we are long over that hurdle, and we have 
better defense because of it. . 

It was not too long ago that we could 
not question our foreign policy. We will 
have better foreign policy because Con- 
gress participates. 

The time is long overdue to say that 
the intelligence agencies are performing 
a special function, and that we should 
not be a part of that function. 

Abuses committed are our responsibil- 
ity because there is nothing in the Con- 
stitution that says that we should not 


achieve accountability, to exercise super- 
vision over ail agencies of Government. 

So when the Senator stated that it 
would destroy the confidence of the 
American people in the agencies and that 
that was a reason to be against the 
amendment, let me say that the Ameri- 
can faith in those agencies has never 
been' at a lower point, because we have 
never had the type of legislation as is 
contained in the amendment offered by 
Senator Hart this afternoon. 

I have already made the statement to 
the Senator from Michigan and the Sen- 
. ator from Massachusetts that I consider 
the amendment too weak. 

My feeling is that supervision ought to 
be direct and not via the courts. When 
I am elected a T7.S. Senator from the 
State of Connecticut, I have my security 
clearance. It could be that I am a crook 
or in the pay of a foreign government. 
Sorry about that. That is one of the risks 
of a democracy. However, I have faith 
in that the democratic process minimizes 
that possibility. 

When a man or woman is elected, he or 
she represents the people. And he or she 
is the one who should supervise. That is 
the democratic way. 

We should make sure that we get into 
what every Government agency is doing. 
Otherwise, how can we tell whether they 
are performing their function under the 
Constitution? I cannot assure my con- 
stituents that I am performing my duty 
if I am not allowed to look here or not 
allowed to look there. 

So by our nonaction, we have built up 
a new type of government. It operates 
under a new Constitution, arid that new 
Constitution and that new type of Gov- 
' eminent brought us Watergate.. 

let me say this insofar as law en- 
forcement is concerned. I remember well 
an interview several years back, Justice 
Black had with Martin Agronsky. 

Martin turned to Justice Black and 
said: 

Because of these recent Supreme Court 
decisions, doesn’t it make it more difficult to 
convict an individual of any particular crime 
or, to put it in the words of others, aren't 
you being, soft on the criminal? 

Justice Black responded, he said : 

Weil, of course, it makes conviction more 
difficult. Have you read the Bill of Rights? 
The fact that a man is entitled to counsel 
makes it more difficult to convict him. The 
fact that you have a right as an American 
to a trial by jury makes it more difficult to 
convict an individual. 

He went down the whole list of rights 
that we, as Americans, had, and which 
makes it more difficult to close that pris- 
on door on any one of us. 

That is the view that he took upon 
our rights as American citizens, in mak- 
ing it more difficult, to incarcerate an 
American. 

I make no bones about the fact that 
from a law enforcement and efficiency 
standpoint, ours is a very inefficient sys- 
tem of government because its whole 
emphasis is on the individual rather than 
society as a whole. - 
I have heard this term, "What's good 
for society.” If that is the focus, we have 
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lost the greatn _ 

tion: for. we ha 

way beyond our head count because each 
of us has been allowed to flourish, as an 
individual rather than as a dot in a mob. 

It is an inefficient form of government, 
but a very great form of government. 

So I correlate this to what aits before 
us insofar as this amendment is con- 
cerned. 

Yes, it is going to make the Job of the 
law enforcement agencies more difficult 
in that it brings them out into.the'open. 
But, let me assure you, the far greater 
danger lies behind closed doors and in 
locked flies. None of the abuses, that we 
have seen come out of this system would 
have happened if more people, more 
eyes, more ears, had been on the scene, 
I would hope this body would adopt the 
') amendment of the distinguished Senator 
from Michigan (Mr. Hari> because to 
sit and groan as to ah the- horrible 
things that have 1 happened without ac- 
tion would be ludicrous. A Anger -point- 
ing exercise insofar as the executive 
branch of Government is concerned is 
not good enough. Congress has to have 
the guts to stand up and say,; “We are 
doing something.” We cannot do some- 
thing by traveling the old ways. 

- What Is expected of each of us now is 
that we stand up- and look where we have 
not looked before, and that is exactly 
what this amendment attempts to 
achieve, and why it is supt>orted so 
wholeheartedly. It is not antilaw en- 
forcement, and it is not antipatrioidc. 
This amendment is democracy. This 
amendment is the patriotism that I 
stand for. ; . ■ ■ , 

I thank the distinguished Senator from 
Michigan. •* . . . . .. 

Mr. HART. Mr, President,' I Have felt 
very strongly that this amendment was 
sound and desirable. I salute the Senator 
jjyfrom Connecticut I have no doubt this is 
^ ‘precisely thewayrwe must go; I wish very 
much, others had been free to hear him. 

The Senator from Nebraska correctly 
cautions us that there is an obligation 
and a duty and a right of a government 
to survive. But survival for a society such 
as ours hinges very importantly on the 
access that a citizen can -have to the 
performance of those he has hired. That 
is important tothe survival of govern- 
ment, too. That is what this amendment 
seeks to do. As the Senator from Con- 
«- nectieut stated so eloquently, this is really 
the meat and potatoes of the society that 
; we so often describe as a free siociety,. 

: : T reserve the balance of my time. 

Mr. HRUSKA Mr. President, I yield 
myself 5 minutes.. ; 

Mr. President, tbefirst dutyof'a nation 
is to survive. We figure that usually in 
terms of national defense where we are 
.supposed to be equipped with such weap- 
ons and such military forced that we will 
be able to withstand and successfully 
resist invasion.- d-., ■ '■»* 

Yet. it has been written many, many 
. times in political history and in philo- 
sophical government discussions that if 
this Nation is going to fall it is not going 
to fall because of external pressure or 
invasion from without. It is going to fall 
because of events that happened within 
its interior, and we have witnessed here 


problems in the field of law enforcement. 

Mr. President, as against any indi- 
vidual rights to see what is in an FBI 
file, such as those to which we were just 
referred by- the senior Senator from 
Michigan, what is the price for giving 
individual citizens' a right to go into Gov- 
ernment flies. There will be a continued 
and increasing inability of the Govern- 
ment to deal with violators of the law 
and enforcement of the law, that price 
is unacceptable, totally unacceptable. 
This Nation cannot survive if we are not 
able to deal with the lawless elements. 

It is nice to say that our freedoms are 
valuable .and we must have the right 
to know and to do this and that or the 
other thing, but if, in the process of get- 
ting. those things we are going to be 
unable to deal wtih organized crime, if 
we are going to be unable to deal with' 
those- who wilfully violate our criminal 
laws and we impair the tools or even do 
away with the tools that we have avail- 
able to us now for the purpose of dealing 
with those violators of law, then indeed 
we; will have been very, very misguided 
in this business of trying to see that 
the Nation suiwives. 

I say again that the adoption of this 
amendment, together with the adoption 
of the amendment offered here by the 
Senator. from Maine (Mr. Muskte) , Mr 
Frerident, will gravely endanger the en- 
actment and the effectiveness of the bill 
before us today. 

^fbe better course of* wisdom earlier - 
this afternoon would have been to put 
the substance of the amendment of the 
Senator from Maine (Mr. Muskie) on a 
separate and independent basis. 

That same thing is true in reference 
to the pending amendment. l,ct us put 
this Freedom of Information Act into 
a position where it can operate effective- 
ly^' efficiently and for its declared pur- v 
poses in those areas upon which we find 
agreement, and then go onto the propo- 
sition of taking substantive amendments 
to the Freedom of Information Act and 
treating them on their own merits. 

They are two separable problems, and 
I say the price is just too high; it is too 
high to pay to try to treat the whole 
subject in one bill when the passage and 
riie approval of certain of these amend- 
ments will actually endanger its becom- 
ing law. 

, Ifc ,s m y hope: that the amendment will 
be defeated. 

Mr.iWEICKISR. Mr. President, will the 
distinguished Senator ..from Nebraska 
yield for a question? .... 

Mr - HRUS KA I am happy to.yield. 

Mr. WEICKER. The distinguished 
Senator from Nebraska refers to the in- 
crease, in, lawlessness!, and so forth. How 
do we deal, since these matters have 
come to our attention of late, with the 
lawless elements within the Federal Bu- 
reau of Investigation, within the CIA, 
within military intelligence, within the 
Secret Service, within the Internal Rev- 
enue Service? How, do we deal with law- 
less elements within those Government 
agencies? 

Mr. HRTJSKA. The pending amend- 
ment does not bear upon that in any way 
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they must all function in total frankness 
and with total public disclosure, there 
may well be an erosion of our law-en- 
forcement capabilities. 

The answer to the question is simply 
this: There are regular oversight prac- 
tices and procedures available to the 
Congress for the purpose of investigating 
these abuses, if they are abuses, that 
come to light. Furthermore, criminal 
abuses can be prosecuted in the courts. 

I cite the case of the narcotics 
agents in Illinois, who allegedly 
raided a wrong address in search of 
heroin or whatever the controlled sub- 
stance was. For awhile, it was said they 
may have infringed upon the rights of 
the individuals. They were tried in court. 
They were tried in court for lawless en- 
try and a violation of law. Those issues 
were submitted, to a jury and they were 
found innocent. 

Yes, bring to court Government offi- 
cials who abuse the law if there is any 
violation of law. Furthermore, as I earli- 
er indicated, we also have adequate pro- 
cedures here in Congress. We have legis- 
lative oversight committees. • v 

Mr. WEICKER. I do not believe that 
the amendment of the Senator from 
Michigan involves throwing the 3?BI open 
to the moti. The amendment of the Sen- 
ator from Michigan, as I understand it, 
employs regular court procedures, Mr. 
President,, and is very restrictive and 
specific. - .„<• . ... . 

I repeat my question: How do we find 
out? How do we find out unless we have 
access to information as to the lawless- 
ness that could take place or has taken 
place in the agencies? How do we find 
out? ■ ■ 

Mr. HRUSKA. There are ways of doing 
it. We have- legislative oversight. We have 
the courts to : resort to where- there is a 
violation o;' law. ■ - U hu - 

But, Mr. President, there is a more 
fundamental question involved here - 
How are we going to find out about illegal 
doings of the law enforcement agencies? 

I ask this question, to which I should 
like an answer from the Senator frcun 
Connecticut: How are we going to in- 
vestigate effectively violations of law. 
how are we going to investigate orga- 
nized crime when, if this amendment is 
passed, individuals will say, “Nothing 
doing, Mr. FBI, because if we give you a 
statement, it will be in that file, and 
there will be a court order saying that 
the file should be disclosed. , My name 
may be deleted but there are other ways 
to find out, and they may identify me. 
threaten my family, or myself.’’ These 
are not possibilities I am dreaming up. 
They can be documented by the examples 
I referred to earlier. , 

■ The question is, therefore. How are we 
going to investigate successfully to the 
prosecutorial and conviction stage the 
violation of law at large in the com- 
munity? 

It is a big, a massive, and a serious 
proposition, as all of us know. 

Mr. WEKJKER. I am glad to respond 
to the Sens.tor from Nebraska. 'The fact 
is, there has not been a good job done in 
those areas, of law enforcement where 
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lem is that in the quest for law and order, 
-case after ease after case after case has 
been thrown out because the law en- 
forcement and intelligence communities 
acted illegally. So I do not think we at- 
tain any particular status of accomplish- 
ment in conquering organized crime, or 
any crime whatsoever for that matter, 
with illegal activities resulting in cases 
being thrown out of court. 

I would suggest that the record speaks 
for itself. Frankly, I never thought the 
record of former Attorney General Ram- 
sey Clark was that good. But, comparing 
his record with that achieved by succeed- 
ing Attorneys General, he looks like Tom 
Dewey in his prosecutorial heyday. 

Mr. HRUSKA. That record is bad, but 
do we want to make it worse by adopting 
this amendment which threatens to tie 
the hands of the FBI and dry up their 
sources of information? I say, with that, 
the soup or the broth is spoiled, and I 
see no use in adding a few dosages of 
poison. ■ . 

The pending amendment should be 
rejected. ■ ■ - -v- 

Mr. KENNEDY. Mr ..President, I do not 
’ recognize the amendment, as it has been 
described by the Senator from Nebraska, 
as the amendment we are now consider- 
ing. I feel there has been a gross misin- 
terpretation of the actual words of the 
amendment and its intention, as well as 
what it would actually achieve and ac- 
complish. So I think it is important for 
the record to be extremely clear about 
this. 

If we accept the amendment of the 
Senator from Michigan, we will not open 
up the community to rapists,- muggers, 
and killers, as the Senator from Nebraska 
has almost suggested by his direct com- 
ments and statements on the amend- 
ment. What I am trying to do, as I un- 
derstand the thrust of the amendment, 
is that it be specific about safeguarding 
the legitimate investigations that would 
be conducted by the Federal agencies and 
also the Investigative files of the FBI. 

As a matter of fact, looking back over 
the development of legislation under the 
1966 act and looking at the Senate report 
language from that legislation, it was 
clearly the interpretation in the Senate’s 
development of that legislation that the 
“investigatory file” exemption would be 
extremely narrowly defined. It was so 
unto recent times— -really, until about 
the past few months, it is to remedy that 
different interpretation that the amend- 
ment of the Senator from Michigan which 
we are now considering was proposed, 

I should like to ask the Senator from 
Michigan a couple of questions. 

Does the Senator’s amendment in ef- 
fect override the court decisions in the 
court of appeals on the Weisberg against 
United States, Aspin against Department 
of Defense; Ditlow against Brinegar; and 
National Center against Weinberger? 

As I understand it, the holdings in 
those particular cases are of the greatest 
concern to the Senator from Michigan. 
As I interpret it, the impact and effect 
of his amendment would be to override 
those particular decisions. Is that not 
correct? 


igan is correct. That is its purpose. That 
was the purpose of Congress in 1966, we 
thought, when we enacted this. Until 
about 9 or 12 months ago, the courts 
consistently had approached it on a bal- 
ancing basis, which is exactly what this 
amendment seeks to do. 

Mr. President, while several Senators 
are in the Chamber, I should like to ask 
for the yeas and nays on my amendment. 

The yeas and nays 'were ordered. 

Mr. KENNEDY. Furthermore, Mr. 
President, the Senate report language 
that refers to exemption 7 in the 1966 
.report on the Freedom of Information 
Act — and that seventh exemption is the 
target of the Senator from Michigan’s 
amendment — reads as follows: 

Exemption No. 7 deals with “investigatory 
: files compiled lor law enforcement purposes.” 
These are the flies prepared by Government 
•agencies to prosecute law violators. Their 
disclosure of such files, except to the ex- 
tent they axe available by law to a private 
party, could harm the Government’s case In 
court. 

It seems to me that the interpretation, 
the definition, in that report language 
is much more restrictive than the kind 
of amendment the Senator from. Miclii- 
gan at this time is attempting to achieve. 
Of course, that interpretation ,, in the 
1966 report was embraced by a unani- 
mous Senate back then. 

Mr. HART. I think the Senator from 
Massachusetts is correct. One could argue 
that the amendment we are now consid- 
ering, if adopted, would leave the Free- 
dom of Information Act less available ' 
to a concerned citizen that was the case 
with the. 1966 language initially. 

Again, however, the development in re- 
cent cases requires that we respond in 
f some fashion, even though we may not 
achieve the same breadth of opportunity, 
for the availability of documents that 
may arguably he said to apply under the 
original 1967 act. • . ghg-- 

Mr. KENNEDY. That would certainly 
be my understanding. Furthermore, it 
seems to me that the amendment itself 
has considerable sensitivity built in to 
protect against the invasion of privacy, 
and to protect the identities of . infor- 
mants, and most generally to protect the 
legitimate interests of a law enforcement 
agency to conduct an investigation into 
any one of these crimes which have been 
outlined in such wonderful verbiage here 
this afternoon- -treason, espionage, or 
what have you. 

So I just want to express that on these 
points the amendment is precise and 
clear and is an extremely positive and 
constructive development to meet legiti- 
mate law enforcement concerns. These 
are some of the reasons why I will sup- 
port the amendment, and I urge my col- 
leagues to do so. ‘ 

The PRESIDING OFFICER (Mr. 
Domenici) . The Senator from Nebraska 
has 6 minutes remaining. - 

Mr. HRUSKA. Mr. President, I should 
like to point out that the amendment 
proposed by the Senator from Michigan, 
preserves the right of people to a fair 
trial or impartial adjudication. It is 
careful to preserve the Identity of an in- 


of protecting the investigative techniques 
and procedures, and so forth. But what 
about the names of those persons that - 
are contained in the file who are not in- 
formers and who are not accused of 
crime and who will not be tried? What 
about the protection of those people 
whose names will be in there, together 
with information having to do with 
them? Will they be protected? It is a real 
question, and it would be of great Inter- 
est to people who will be named by in- 
formers somewhere along the line of the 
investigation and whose name presume- 
bly would stay in the file. 

Mr. President, by way of summary, I 
would like to say that it would distort 
the purposes of the FBI, imposing on 
them the added burden, in addition to 
investigating cases and getting evidence, 
of serving as a research source for every 
writer or curious person, or for those 
who may wish to find a basis for suit 
either against the Government or 
against someone else who might be men- 
tioned in the file. 

Second, it would impose upon the FBI 
the tremendous task of reviewing each 
page and each document contained in 
many of their investigatory files to make 
an independent judgment as to whether 
or not any part thereof should be re- 
leased. Some of these files are very ex- 
tensive, particularly in organized crime 
eases that are sometimes under consid- 
eration for a year, a year and a half, or 
2years. 

Mr. HART. Mr. President, will the 
Senator yield? 

The PRESIDING OFFICER. All time 
of the Senator has expired. 

■ Mr. KENNEDY. I yield the Senator 5 
minutes on the bill. : 

Mr. HART. Mr. President, I ask unan- 
imous consent that a memorandum let- 
ter, reference to which has been made 
in the debate and which has been dis- 
tributed to each Senator, be printed in 
the Record. . 

There feeing no objection, the letter 
was ordered to be printed in the Record, 
as follows: ' 

MSSMOB4N15WM LET7EK . 

r A question has been raised as to whether 
my amendment might hinder the Federal 
Bureau of Investigation in the performance 
of its investigatory duties. The Bureau 
stresses the need for confidentiality in Its 
Investigations. I agree completely. All of ua 
recognize the crucial law enforcement role 
of the Bureau’s unparalleled Investigating 
capabilities. - 

However, my amendment would not hinder 
the Bureau’s performance in any way. The 
Administrative law Section of the American 
Bar Association language, which my amend- 
ment adopts verbatim, was carefully drawn 
to preserve every conceiveable reason the 
Bureau might have for resisting disclosure 
of material in an Investigative file: 

If informants’ anonymity — whether paid 
informers or citizen volunteers— would bo 
threatened, there would be no disclosures; 

If the Bureau’s confidential techniques 
and procedures would be threatened, there 
would be no disclosure; 

If disclosure is an unwarranted Invasion 
of privacy, there would be no disclosure 
(contrary to the Bureau's letter, this is a 
determination courts make all the time; in- 
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Ij involves just such a Usfc>; 

If in any otfler way the Bureau'* ability 
to conduct sued investigations was threat- 
ened. tilers would be no disclosure. 

Tins, my amendment more than ade- 
ouately safeguards against any problem 
tvhicii might be raised for the Bureau. The 
point is that the "law emorcement" exemp- 
tion has been broadly construed to include 
any Investigation by a government agency of 
a federally funded or monitered activity. The 
courts only require that the investlgat-ic>n 
iniyiit result In some government "sanction” 
such as a cutoff of funds — and not necessar- 
ily a prosecution,. The. investigations of auto 
defects, harmful childrens toys, or federally- 
assisted hospitals could all be hidden com- 
pletely from public view, and from criticism 
of government inaction or favoritism, unless 
my amendment is adopted. This Is the dan- 
ger which tile ABA proposal seeks to correct. 
These are rarely FBI investigations.. 

Beyond these legitimate concerns, the Bu- 
reau's letter presents arguments which 
xeject the entire Freedom of Information Act 
and all eiforts by the press and the public 
to And out what their government repre- 
sentatives are actually doing. 

The Bureau objects that government em- 
ployees would have to review flies to deter- 
mine whether disclosure would really be 
harmful, and that someone might sue if he 
disagrees with an agency's refusal. 

But the fundamental premise of the ITise- 
ilom of Information Act Is precisely that 
the opportunity to seek. Information Is es- 
semaal to an Informed electorate.'lt is a-.so 
axiomatic that an official should not be the 
sole judge of what he must disclose a cent 
his own agency's activities. 

Surely If the events of the last two years, 
collectively known as Watergate have taught 
v.s anything, they have underlined vividly 
the wisdom of these two assumptions. 

Sincerely, ■ _ 

FniLEP A Han . 

The PRESIDING OFFICER. The ques- 
tion is on. agreeing to the amendment. 
On this question the yeas and nays have 
been ordered, and the clerk will call the 

The assistant legislative clerk called 
the roll. 

Mr ROBERT C. BYRD. I announce 
that the Senator from Arkansas (Mr. 
Fulsright), the Senator from Alaska 
-Mr o ravel) , the Senator from Indiana 
(Mr. Kartke) . the Senator from Souui 
Carolina (Mr. Hollungs) , the Senator 
from Iowa (Mr. Hughes), the Senator 
from Hawaii (Mr. Inotjye) , the Senator 
from South Dakota (Mr. McGovern), 
the Senator from Rhode Island (Mr. 
Pastors) , the Senator from Rhode Island 


voting, the Senator from South Carolina 
iMr. Thurmond) would vote “nay.” 

The result was announced — yeas 51, 
nays 33, as follows: 

[No. 220 Leg.] ’ " 


Abourezk 

Aiken 

Bayh 

Beall 

Blden 

Brooke 

Burdick 

Case 

Chiles 

Church 

Clark 

Cook 

Cranston 

Eagleton 

Fong 

Hart 

Haskell 


Allen 
Baker ' 
Bartlett 
Bellmon 
Bentsen 
Bible 
Brock — 
Byrd. 


TEAS — 51 

Hatfield 

Hathaway 

Humphrey 

Jackson — ' 

Javlts 

Kennedy 

Magnuson 

Mansfield 

Mathias 

McGee *, 

McIntyre 

Metcalf 

Metzenbaum 

Mondale 

Montoya 

Moss 

Muskle 

NATS — 33 

Curtis' 

Dole — 

DomenlcF""^ 

Eastland 

Ervin — - 

Goidwater 

Griffin 

Gurney 


ffc ! 


Harry FL Jr. Hansen. 
Byrd, Robert WHelms 


Cannon 

Cotton 


Bennett 
Buckley 
Dominick 
Fannin- 
Fulbrlght 
Gravel 


Nelson 
Packwood 
Pearson 
Percy 
Proxmlrs 
Riblcoff ' 
Roth 

Schwelker 

Stafford 

Stevens 

Stevenson 

Symington 

Taft — 

Tunney 

Welcker 

Williams 

Young — 


Johnston*"" 

Long 

McClellan 

Nunn 

Randolph " 
Scott, Hugh 
Scott, 

William L. 
Stennls 
Talmadge 
Tower 


to. 


Hruska 
Huddleston — 

NOT VOTING — Iff 

Hartke 
Hollings 
Hughes 
Inouye 
• McClure 
McGovern 

So Mr. Kart's amendment was agreed 


Pas tore 
Pell 

3 packman 
Thurmond 


l\lr. h-f.nnf.DY. Mr. President. ! move 
to reconsider the vote by which the 
amendment was agreed to. 

Mr. MOSS. Mr. President, I move to 
lay that motion on the table. 

The motion to lay on - the table was 

agreed to. . , , 

Mr KENNEDY. Mr. President 

The PRESIDING OFFICER. The Sen- 
ator from Massachusetts. 

Mr. KENNEDY. I yield to the Senator 
from Pennsylvania without losing my 
right to the floor. 

The PRESIDING OFFICER. Tne sen- 
ator from Pennsylvania. 

Mr. HUGH SCOTT. Mr. President. I 
thank the Senator from Massachusetts. 

The PRESIDING OFFICER. Will the 
Senator suspend? Who yields time? 

Mr. KENNEDY. I yield 5 minutes to 
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rwnuwwro uw o -? ^ anticipated Uiat 
tonilht. after the disposition of the pend- 
ing Business, we will take up the Big 
Thiclet National. Preserve, -and I would 
hope\hat the two Texas Senators would 
be in attendance at that time. 

Following that, we will take up the 
House pessage relating to the Produc- 
tivity Commission tomorrow. 

’ Following that, S. 3433, the national 
wildemaes preservation system. 

I musfl apologize to the distinguished 
dean of me Republicans, the senior Sen- 
ator front V-irmont (Mr. Aiken) , and to 
notify hfn that, after many months, 
finally, alter the original bill was re- 
ported February 15, 1973, it is the inten- 
tion to cal up this collateral measure. 
Calendar 'ifl, S. 3433, tomorrow. It takes 
me a long-time to attend to my good 
friend and loUeague, my breakfast com- ■ 
panion for many years, but tomorrow is 
the day. I 

Mr. AIKEN. Mr. President. I ’vill say 
that this biiSihas been worked over and 
worked over) and worked over for 15 
months novr.fflf it is to be worked over 
some more, there will not be any bill 
this session oA Congress. It so happens 
that when voinmeet somebody’s request 
and write it'iitto the bill, someone will 
come up later, after someone gotten to 
him. and he wilisay, "We want that dif- 
ferent.” \ 

As far as any differences between the 
West and the East are concern -id. they 
have been resolvid, and I am very ap- 
preciative of thatil think the bill should 
be passed now if we are going to make 
a start, setting outcome 246,000 acres in 
the Eastern Statds, and a study of 
another 400.000 aA-es. The East does 
not have any of thebe areas and we think 
it is time we did. 

As soon as we reich full agreement, 
somebody comes along with another pro- 
posal and it is delayed another month or 
two; and tfnere is no 
now. 

Mr. MANSF IELD 
I say I was joking 

yielding to pressure, 

tor from Vermont understands that I am 
keeping a promise made before the Me- 
morial Day recess that iti would be taken 
up when we return. 1 . 

Then, of course, conferaice reports ana 
other bills on the calendar will be taken 
up and it is anticipated that the defense 
authorization bill will be laid before the 


tore time for delay 

. President, may 
ten I said I was 
scause the Sena- 


T^KiTJ5u» Senator from Ala- the Senator from Pennsylvania, or what- ^ tomo«o^h^pemng state 

. *r * am n«*npsu«iaruv fcVGT 1 11116 H6 .QCGuS. \ luc-sluo wm wc X 


bama (Mr. Sparkman) are necessarily 

absent. .. . , 

I further announce that, if present ana 
voting, the Senator from Alaska (Mr. 
Gravel) and the Senator from Rhode 


PROGRAM 

gravel.! ana wit? Mr: HU S COTT. Mr. President. I 

Triand ( Mr. Pastobh) would each vote to inquir-^cf the distinguished ma- 

.. lAA/ior Ttrfeakic tiie order of business 


" Mr. GRIFFIN. I announce that the 
Senator from Utah (Mr. Ben sett), the 
Senator irom New York (Mr. Buckley >, 
ar.d the Senator from Idaho (Mr. Mc- 
Clure) are necessarily absent. 

: .iso announce that the Senator from 
Colorado (Mr. Dominick) , rite ttenator 
f-om Arizona (Mr. Fannin ) , and the 
Senator from South Carolina (Mr. 
- 1 ';--; rmonu > are absent on oificial busi- 
ness. 


jority leader w~~.~~ 

for today and fo5\the near future, ex- 
pressing the hope lbat perhaps it may 
not be necessary to «in session tomor- 
row. The distinguishes! majority leader 
did not know I was gciAg to say that. 

Mr. MANSFIELD, ThaVis correct but 
we axe going: to be in tomorrow, * am 
happy to state to my frier.% the distin- 
guished Republican leader. 

Mr. HUGH SCOTT. I have discharged 
my duty to my colleagues. 


ments will be made, but to action will 
be undertaken until Monday next. . 

AUTHORIZATION FOR , 

ON FINANCE TO REPORT H.R. 

3215 BY MIDNIGHT 

Mr. MANSFIELD. Mr. President. I also 
ask unanimous consent at this time, with 
the consent of the Senate, that the Com- 
mittee on Finance have until ftidnight to 
report HIS. 8215. 

The PRESIDING OFFICER. Is there 
objection? . 

Mr. MANSFIELD. This is a riinor tar- 
iff bill to which has been apfitaded an 
amendment having to do with toe com- 
mon fund. I understand that this, bill has 
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ctaie out of, the Committee on Finance 

Senator from Wyoming over there. 

Ms* we have order, Mr President? 

The 1 *? RESIDING OFFICER. The Sen- 
ate willtoe in order. 

Mr. MANSFIELD. And it is my under- 
standing '.that the so-called common 
fund has do with college investments 
made up oS, private donations and that 
if it is not attended to shortly, it would 
create economic hardships on the col- 
leges to be 2nvS|yed. 

So I would hope — and this, of course, 
would be sub.ject%o the approval of the 
Senate — that when that bill is reported 
out of committee tonight and is on the 
calendar tomorrow, 'With that kind of 
a time limiting factoid the usual consid- 
eration will be given the possibility 
of perhaps taking it upt tomorrow. 

May I say,, if. there "are any other 
amendments to be offered I will pull it 
off the calendar and we %vill turn to 
some other measure — witlririie proviso 
of some minor tariff measur\ having to 
do with shoe leather, because phis matter, 
is very important to colleges\that are 
dependent upon private funds tAsurvive. 

The PRESIDING OFFICER. The time 
of tire Senator has expired. \ 

Mr. HUGH SCOTT. Mr. Preside*, will 
the distinguished Senator yield mfe an 
additional 5 minutes? \ 

Mr. KENNEDY. Yes, I yield such time 
as the Senator may need. \ 


Mr. MANSFIELD. A bill to which POW 
_ . . . 

ances may well be offerei 
Mr. HUGH SCOTT. I thank the dis- 
tinguished majority leader. . 

Mr. President, I am not responsible for 
the expletive deleted there. 


ORDER FOR ADJOURNMENT 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that when tire Sen- 
ate completes its business tonight, It 
stand in adjournment until the hour of 
12 noon tomorrow. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


PROGRAM— CONTINUED 

Mr. HUGH SCOTT. The distinguished 
majority leader .referred to the Big 

Th t pVo J- 

Mr. MANSFIELD. Yes. 

Mr. HUGH SCOTT. Many of my col- 
leagues have mentioned that we seemed 
to be going through some sort of little 
thicket. While I certainly would not 
characterize it as legislation of the feline 
persuasion, I am delighted that the dis- 
tinguished majority leader has men- 
tioned the defense authorization bill, be- 
cause we need to get our teeth into the 
“big ones,” as the Senator is aware, and 
as the whole Senate is aware, if we are 
going to get our work done before the 
recesses we have been assured of getting. 

I hope that following the defense au- 
thorization bill, if there are any other 
“Big Thickets” in the vicinity, they will 
be brought in at the earliest possible 
time, and I know he will receive the co- 
operation of the minority and of the 
ranking Republican members of the 
committees in that regard. 

Mr. MANSFIELD. Yes, indeed. May I 
express my thanks to the distinguished 
Republican leader and to other Senators 
for the accommodation and understand- 
ing they have shown in helping clear the 
calendar as much as possible so that we 
can get our work done insofar as it is 
possible to do so. But I think I should 
say, in ail candor, that after the defense 
authorization bill is disposed of, it is 
anticipated calling up H.R. 8217, to which 
there will be some amendments proposed 
and which will entail some debate. 

Mr. HUGH SCOTT. May I ask what 
that bill is? 


AMENDMENT OF FREEDOM OF 
- INFORMATION ACT 

The Senate continued with the con- 
sideration of the bill (S. 2543) to amend 
section 552 of title 5, United States Code, 
commonly known as the Freedom of In- 
formation Act. 

The PRESIDING OFFICER. The bill 
is open to further amendment. 

Mr. KENNEDY. Mr. President, I yield 
myself 1 minute. 

The Senator from Kansas has men- 
tioned to me an amendment which he 
was considering offering to expand one 
of the exemptions dealing with medical 
research, and its relationship to the cate- 
gory of confidential information. Al- 
though we have no specific information 
about its impact at this time, I have in- 
dicated that I will work with him to re- 
view the proposal and make a determina- 
tion as to its merit. The Senator would 
then have the opportunity to offer his 
amendment at a later time, perhaps to 
a health bill that will be pending. 

Mr. DOLE. Mr. President, based on 
that assurance, I would like to commend 
the Judiciary Committee's Subcommit- 
tee on Administrative Practice and 
Procedure, under the very capable lead- 
ership of the distinguished Senator 
from Massachusetts (Mr. Kennedy) , for 
its work on this bill to refine the pro- 
visions of the Freedom of Information 
Act. 

I think they quite properly endeavored 
to correct some of the many problems of 
implementation created by the deficien- 
cies and shortcomings of the existing 
law under section 552 of title 5, United 
States Code. However, I am concerned 
that, as spelled out on the first page of 
its report, the committee chose not to 
approach and attempt to resolve the 
difficulties emanating from the “excep- 
tions to disclosure” contained in sub- 
section (b) of the relevant section. . 

They did so, apparently, on the prem- 
ise that such “exceptions" had been sub- 
stantially clarified through numerous 
reported court decisions. I would have 
to take issue with this positron, particu- 
larly as It involves item 4 pertaining to 
“trade secrets,” and the definition there- 
of. For there are many yet unsettled 
questions in this area, probably as the 
result of our failure to adequately specify 
by statute exactly what is meant by such 
a “secret." 

Accordingly I had considered offering 


to S. 2543 the following amendment to 
iy has referred: 

On page 17, between lines 12 and 13, Insert 
the following new subsection: 

Section 562(b) (4) of title 6, United States 
Code, Is amended to read as follows: 

“(4) trade secrets and commercial or fi- 
nancial information obtained from a person 
and privileged or confidential. Including ap- 
plications for research grants based on. orig- 
inal ideas.” 

Mr. President, very briefly, this was a 
simple amendment intended to clarify in 
part the application of the Freedom of 
Information Act as it directly relates to 
research grants. I have received several 
letters on this subject from Kansas edu- 
cators — especially those associated with 
medical or other scientific investiga- 
tions — all expressing criticism of the 
act’s interpretation and ultimate impact 
on original experimental project studies. 
covpermoM in research 

Basically, their arguments have been 
that research, like any other free enter- 
prise, is highly competitive. And while 
individuals capable of performing ex- 
periments using the ideas of others are 
rather plentiful, creative individuals 
with new ideas of their own are much 
less common. Therefore, it is extremely 
important that the ideas of such in- 
vestigators be protected. 

It seems to me, then, that the scien- 
tist who applies for a research grant, 
based on his original idea, should not 
have to risk the exposure of that notion 
in a public document for anyone to test 
before he himself has the opportunity 
to be awarded funds to perform the 
necessary experiments; that is, the con- 
fidentiality of an application for a re- . 
search grant being the integral part of 
the granting process that it is, the safe- 
guarding of the ideas contained therein 
should be imperative. 

PROTOCOL OF GRANT APPLICATIONS 

This very standard has been generally 
invoked in the past, as described by Dr. 
John F. Sherman, Deputy Director of 
National Institutes of Health, during his 
testimony before a House subcommittee 
surveying the granting process in hear- 
ings of June 1972. Certain portions of his 
remarks are particularly pertinent, I. 
think, and merit the attention of my col- 
leagues. 

Reading from his statement. Dr. Sher- 
man said that — 

The information provided in grant ap- 
plications submitted to the NIH Is treated 
as confidential. Because research scientists 
and academic clinicians owe their advance- 
ment and standing in the scientific com- 
munity to their original research contribu- 
tions, their creative ideas are of critical im- 
portance and research scientists carefully 
protect their ideas. Thus, to the scientists 
and to the research clinician, research de- 
signs and protocols are regarded and treated 
as proprietary information, just as trade 
secrets are protected by the commercial and 
industrial sector. 

If we are to encourage vigorous competi- 
tion in health research, the NIH must re- 
spect applicants' ideas and protect them. If 
they could not be assured of this confiden- 
tiality, we believe the NIH review system and 
its encouragement of scientific competition 
could not be sustained. Scientists would not 
supply the explicit details of their proposed 
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review, ana the NTH ftbil- and. on >1 1 a _ 


research approach 
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tlal for competent review, and tile NIH abil- 
ity to obtain effective evaluation of scientific 
merit for further programmatic Judgments 
would be markedly hampered. 

Mr. President, I ask unanimous con- 
sent that the remaining selected extracts 
of Dr. Sherman’s testimony be included 
in the Rsco rd at this point. 

There being no objection, the testi- 
mony was ordered to be printed in the 
Record, as follows: 

Partial Extract or Txstimont of Em. John 
P. Sherman, Deputt Disrctob, National 
Institutes op Health, During Hearings 
BEFORE A SUBCOMMITTEE OP THE COMMITTEE 

on Government Operations 

PLOW OP INFORMATION TO THE PUBLIC REGARD- 
ING THE RESEARCH GRANT PROGRAM 

1. Applications 

While the substance of the research grant 
applications is considered to be privileged, 
information, a notice of the application is 
sent to the science Information exchange, 
The science Information exchange is an in- 
formational system operated by the Smith- 
sonian Institution. -V— . . 

Section X of the research grant application 
is entitled "Research Objectives.” This par- 
ticular sheet contains no privileged informa- 
tion. It includes the name and address of 
the applicant organization as well as the 
name and other pertinent Information re- 
garding the professional personnel engaged 
on the project, the title of the project, and 
an abstract of the proposed project which 
has been prepared by the principal investi- 
gator. 

This sheet la sent to the science informa- 
tion exchange and is available from them 
when the project is funded. The public, par- 
ticularly the scientific community, may re- 
quest that information about individual 
projects or aggregates or projects from that 
organization. At the time an award is made, 
this Information is also provided to the 
SSEE, plus information regarding the dollar 
amount of the award. 

2. Research grant awards , ' : ,J 
Public notices of the research . grants 
awarded by the NIH ite' made available in 
a number of jvublications : 

(o) Each year a cumulative list of awards 
made during the previous fiscal year Is pub- 
lished in a series of volumes entitled “Public 
Health Service Grants and Awards" through 
the U.S. Government Printing Office. Data 
with regard to the awards are broken down 
in a ilumber of fashions. PrincipaUy. how- 
ever, this is by institution, by States, by 
principal investigator, the project title, the 
initial review group, the grant number, and 
the dollar amount. 

(6) The Division of Research Grants also 
issues a two-volume series each year entitled 
"Research Grants Index," which displays 
the grant awards by major rubric headings, 
such as arthritic brain injury, ‘gastroin- 
testinal circulation, et cetera. The research 


and reflects on his qualifications as a scien- 
tist. it is not released to any other request or 
without the principal investigator's consent, 

Mr. DOLE. Mr. President, in spite of 
this practice in the treatment of grant 
applications, the courts have, unfortu- 
nately, not always seen fit to accept it as 
being in compliance with the Freedom of 
Information Act provisions. And I think 
this may be due in great part to the vague 
language used in the previously men- 
tioned “exemptions” subsection. 

In fact, in ruling last November that 
privileged research grant information 
must be made public, U.S. District Judge 
Gesell admonished Congress for its “• * * 
imprecise and poorly drafted freedom of 
information statute.” I believe the entire 
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(a) with regard to previously approved 
grant applications, the narrative statement 
and any related exhibits describing in detail 
the research plan to be followed (sometime.' 
re, erred to as the research protocol or re- 
search design) ; 

(b) with regard to previously approved 
continuation, renewal or supplemental ap- 
plications, the comprehensive progress re- 
ports describing the results and accomplish- 
ments of the projects since the last such 
report: 

(c) the entire text of all site visit reports 
and pink sheets" prepared by outside con- 
sultants and NIMH staff during the agency 

review of the applications; «HS r 

(d) the entire text of an continuation 

and renewal applications which have not yet 
been approved . „ 1 

Nor the purposes of analysis, them vari- 
ous documents will be referred to simply 

AS PTftTit anr\1hiaMnn<. a r J 


r ~~ A wueve Wic Ciiiiirc uwumeruai win be referred to cimnUr 

backdrop and rationale of that decl- 88 grant applications, site visit reports and 
sion — which is currently on appeal — is "Pink sheets.” •• 
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important in the consideration of this 
amendment, and ask unanimous consent 
that the complete memorandum opinion 
and order be printed in the Record, 
There being no objection, the de- 
cision was ordered to be printed in 
the Record, as follows: 

(U.3. District Court for the District of Co- 
lumbia — Civil Action No. 1279-73] 
Washi ngton Research Project, Inc., Plain- 
tiff, Versus Department op Health, Ed- 
ucation, and Welfare, and Caspar W. 
Weinberger, Dependants ... .- 

■ MEMORANDUM OPINION : ' - ■ . 

Plaintiff. Invokes the Freedom of Informa- 
tion Act, S fifi.C. 5 552, and seeks to compel 
production of certain records from the De- 
partment of Health, Education, and Welfare 
and one of its constituent agencies, the 
National Institute of Mental Health ’ 
(NIMH). An. injunction and declaratory 
Judgment are sought. Plaintiff’s written re- 
quest for production, inspection and copy- 
ing of specified records has been fully proc- 
essed through appropriate administrative 
channels and the issues are accordingly 
properly before the Court, which has Juris- 
diction under 5 Cfi.C. 1522(a)(3). 

On April 13, 1973, plaintiff requested, with 
detailed specification, documents relating to 
eleven designated research grants by the 
Psychopharmacology Research Branch of 
NIMH for studies on the drug treatment of 
children with learning difficulties or behav- 
ioral disorders, particularly hyperkinesis. 
All but two of the research grants involve 
the use of one or a combination of stimulant 
or anti-depressant drugs, including methyl - 
phenidate (Ritalin), dextroamphetamine, 
thioridazine and imipramlne, on selected 
school age and/or pre-school children. 

All of the grants are administered by pub- 
lic or private non-profit educational, medi- 
cal or research institutions. None of the 
grants Is concerned with the production of 
marketing of the drugs being tested. Their 
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f. lso “ b y number and alpha- purposes Include the determination of opti 
oetlcal listings of investigators. moi i- — — -* a — . . . “ 

(c) In addition to' these formal publica- 
tions, interim listings -of grant awards are 


After some discovery, the matter came be- 
fore the Court for ..final hearing umier an 
arrangement developed at a status confer- 
ence. The parties presented in camera a por- 
a ® lngJ ® ? ri * nt Ale marked to show 
tne type of information defendant believes 
may properly bo withheld under the Act. 

m e - 88 marked, was also given plaintiff 
informally. It was agreed that the determi- 
nations made by the Court based on this 
erample would control the disposition as to 
other similar material covered by plain- 
tiffs request and presently withheld. After 
WaS the parties, pre- 

^ wero *Uow«d..iio file 
post-trial briefs ; ;-£• ; • 

NIMH grant procedures 
Before turning to the conflicting inter- 
pretations of the Freedom of Information 
Art presented by the parties, the nature of 

and rhf!s^ 1 « r<qUO f :ed must bo elaborated 
and its significance in the chain of the grant 
process explained.* 8 

The National Institute of Mental Health 
operates a dual system of review for all major 
The 0181 staBe tn7c,lv,!3 the 
J®I? ew (sometimes called a 

study section or review committee), made 
up of from 10-23 nongovernmental technical 
consultants, who are appointed by the Di- 
rector of NIMH for overlapping terms of to 
tofour years. Each branch or center of the 
NttiH is served oy one or more review groups 
qualified in a specific field. There are ap- 
proximately 20 NIMH review groups fee re- 
search project grants, as well is review 

f2nt.f vfn S 1 *™ Ptogram grants, small 
grants, fellowships and training. There Is an 
Executive Secretary for each review erouu 
who Is an NIMH employee and a chairman 
who is appointed by the Executive Secre- 

Each application is assigned by the Ereeu- 
tive Secretary to one or more members (a 3 - 
sismees) of the initial review group for study 
v-L°. mm ° llt ' Ajsl Shee» are selected because 
of their experience and competence in the 

. res,!ar ch;Non- 
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also available to Interested Individuals or 
organizations, including /members of the 
press. Notice of a grant award is also sent to 
the congressional Representative in whose 
district the grantee institution is located. 
2. Notification to principal investigator re 
applications which are disapproved or "ap- 
proved but not, funded ” ' 

For those applications which are disap- 
proved or, though approved are not awarded, 
information summarizing the reviewer’s 
opinions regarding scientific merit will be 
sent to the principal investigator upon his 
request. Since this information relates to the 


. ^nmittee meml,ers maf also be asked to re-' 

mal dosage levels and treatment schedules; . Zjf w a Project on an ad hoc basis, wher th e 
the Identification of possible harmful side Secretary feels that the commit- 

effects such as drug addiction and loss of ' tee ltself ,acks expertise In a necessary urea 
weight; the measurement of the effect of "When additional information is neederi 
different drugs on learning, including the Executive Secretary may obtain it 


— - AAAVIUUUI^ bLltJ 

existence of state-dependent learning; and 
the development of Improved assessment 
techniques to measure the efficacy of drug 
treatment on children. 

Following a series of conferences and 
administrative actions, which need not be 
reviewed here in any detail, a considerable 
number of documents were furnished How- 
ever, as of -July 27, 1973, the following cate- 
gories of documents were still being with- 
held, and It is upon these that the liti°a 


— — J may uuiaill It 

through correspondence, by telephone, or by 
a site visit conducted by the review grour, 
assignees. Site visits may also be requested 
by the assignees themselves when the ■■ 
believe it will eid in their review of the 
project. Site visits are generally used for 
unusually large or multidisciplinary applica- 
tions, or when it is deemed important to rceea 
personally with ihe investigator and his cr 
her associates in order to observe the physi- 


mation relates to the Son h^ fl^Oly Sd’ a ^ 
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cal facilities and 'e 

used or to observe a r 

technique in operation. Visitors may make 
suggestions lor changes In the proposed re- 
search plan, and a revised protocol or ad- 
dendum is sometimes submitted to NIMH 
following the site visit. 

At the conclusion of the site visit, the team 
meets in executive session to discuss their 
reactions and ’to formulate a recommenda- 
tion. One assignee is delegated to write up 
the team's findings, sometimes with the 
assistance of written reports from the other 
visitors. The site visit reports are prepared 
on hehalf of the team as a whole and they 
do not identify evaluations with particular 
members of the site visit team. 

The site visit report or, when no site visit 
was held, a written evaluation prepared by 
one of the assignees is made part of a grant 
hook which is sent to each member of the 
initial review group four to six weeks before 
its meeting. The grant book also contains a 
copy of the complete grant application for 
each project wilier, is scheduled to be re- 
viewed. -m. ■ 

Initial review groups meet three times a 
year. The Clinical Psychopharmacology Re- 
search Review Committee, which reviewed 
the grants involved here, considers an average 
of ten to fifteen applications at each meet- 
ing, Including supplemental and renewal 
applications. 3 Each proposed research proj- 
ect is reviewed separately for approximately 
45 minutes to an hour. The principal as- 
signee describes the project and presents the 
findings of the site team visit- The other 
visitors also present a critique of the project, 
and NIMH staff may be asked to comment 
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grant. 

The second stage in the dual NIMH review 
process Involves the National Advisory Mental 
Health Council, a body set up by statute to 
“advise, consult with, and make recom- 
mendations to, the [Secretary] cm matters re- 
lating to the activities and functions of the 
! Public Health] Service In the field of Mental 
Health." 42 U.S.C. J.218(c). The Council is 
specifically authorized “to review research 
projects or programs submitted to or inltf 


ports requested. 

In resolving this dispute dispute, the Court 
is faced wth the Initial difficulty that the 
Act on its face does not give special consid- 
eration to the field of medical research or the 
problem of grant applications. Accordingly, 
as is usually the case where the Court must 
attempt to apply this Imprecise and poorly 
drafted statute to a situation apparently 
never contemplated by the Congress, it be- 
comes necessary to resolve the controversy 


projects or programs submitted to or min- comes mccsjm, -u “““ " , " M „ 

ated by it in the field of mental health and by reliance on the high gloss which the 
recommend to the Secretary . any such learned decisions of this Circuit have been 
projects which it believes show promise of required to place on the legislation- 
making valuable contributions to human The initial question for consideration Is 
knowledge with respect to the cause, pre- whether the “pink sheets, site visit reports 
ventlon, , or methods of diagnosis, and treat- and grant applications are documents co - 
ment of psychiatric disorders.” 42 U.S.C, ing within the disclosure provisions of 5 5o2 
§ 218(c) . The members of the Council are the (a) . Under the decisions in this Circuit, it is 
Assistant Secretary for Health, the Chief clear that the NIMH Initial review groups 
Medical Officer of the Veterans’ Adminlstra- constitute ‘agencies _as that^ 


tion, .a medical officer designated by the Sec 
retary of Defense, and twelve public mem- 
bers appointed by the Secretary of HEW. 

The National Advisory Mental Health 
Council meets three times a year for two 
or three days to review the “recommenda- 
tions” of all of the initial review groups 
within NIMH. The Council reviews from 500 


in the Act. See, e.g., Grumman Aircraft En- 
gineering Corp. v. Renegotiation Bd., NO.-71- 
1730 (D.C. Clr. July 3, 1973) (“Grumman 
II”) . They "serve as a discrete, decision-pro- 
ducing layer” la the application process and 
the priorities they set receive only perfunc- 
tory review by the National Advisory Mental 
Health Council. Id. at 10. It is equally clear— 


within NIMH. The Council reviews from ouu ■£,+ It: 7.~7'C I*' 

to -1,000 grants during each meeting . ^cept 


where a special request is made, the Council 
members do not receive individual' grant ap- 
plications. Their decision Is based solely on 
the review group Summary Statements. Ex- 
cept for grants on which a special question 
is raised (no more than five percent of the 
grants), the Council approves the recomr 


’d NIMH staff may oe assent lu -r: — — 

Hollowing the discussion and after a con- mendatioas from each review group in a 
TTntfl is Mock Crmsemi entl v. the Council's concern 


* YV inij, 

sensus has been reached, a formal vote is 
' taken on each project. If It is approved, each 
member of the committee then assigns a 
sating to the project, which .Is used for de- 
termining funding priorities. The minutes 
of each meeting contain a complete attend- 
ance list and data on the number of ap- 
provals, disapprovals and deferrals of appli- 
cations considered, but they do not contain 
a summary of the discussion regarding any 
. . application 


block. Consequently, the Council's concern 
is with -questions of general policy and of 
program priority, and not with the scien- 


represent the final: opinions of the initial 
review groups, presenting authoritative rea- 
sons for assigning each application to a 
particular priority. The site visit reports 
must be viewed as Integral parts of these 
final decisions, since, . as indicated b7 the 
sample file, they me incorporated by refer- 
ence into the “pink sheets" and are cited 
as a basis for the review groups' final deci- 
sions. See Sterling Drug, Inc. v. F.T.C., 450 
F.2d 698, 704-08 (D.C. Cir. 1971) ; Amertean 


TolSr approval by the NaKonal Ad- CD.C. Cir. 1963) . Doth types of documents 
visory Mental Stealth Council, funding of a .are theref ore eubiect to disclosure a* an 

v “ N._ agency’s "final opinions . . . made la the 

adjudication of eases ...” 5 U.S.C. 5 652(a) 
(2) (A) . As for the grant applications, they 
are "Identifiable records" of an agency and 
are therefore subject to disclosure upon spe- 
cific request, which plaintiff has duly made. 
See 5 U.S.C. 5 562(a) (3); Bristol-Myers-Co. 


V WUi J '-r 

project Is contingent upon the availability 
of funds. General priorities for funding are 
determined by the Director of . NIMH, with 
the advice of the National Advisory Mental 
Health Council. Within these general prlorl- 
T^rthe meetinv: of the Initial review ‘ties, '90 percent of . the approved grants am 

^St femSf^p P ink°sh^r e fcr *5£ £fiy t£ inltlM rnvlew ^o“ a earcheS F.luppl 745, 747 (DX>U 1988) 

brief description bf the prop substantive signed by the NIMH branch chief. The award Government can establish that certain pa- 

tralnlng gT8.nt rc«[ueRt a recom- letter states that the project has been ap- pers or sections thereof fall within the spec- 

considerations that led to the speclfl ^ initial review group and the lfic exemptions enumerated in the Act. De- 

“ to the Ve^ torVoto majority and National Advisory Mental Health Council. 

— — ‘ * ' - II. The act 


VU oe vno - — - 

minority opinions. The Statement will norm, 
ally discuss the background and competence 
of the investigators, any special aspects of 
the facilities and equipmnet, and whether 
the budget is appropriate to the aims and 
methodology of the project. Where human 
subjects involved, the Statement should In- 


These procedures generate .a prodigious 
amount of. information concerning the pro- 
posed research projects, and the allocation 
of funds among them. NIMH incorporates 
into its application instructions a warning 


fendants suggest that three of these excep- 
tions are applicable to the documents at is- 
sue. In considering this claim, the' Court 
must construe the requirement of disclosure 
broadly and the exemptions narrowly in 
order to promote "the clear legislative intent 
to assure public access .to all government 


subjecta^'involved, the Statement should in — ST K 

fddmnnS sue vtoft re- ifSflcMta Souctev. Bo**, 448 F-2d 1067. 108, 


riSufes involved. In addition, the site visit re 
port, if one has been written. Is Incorporated 
by reference into the Statement. 

All Review Commitee actions are consid- 
ered to be collective and anonymous. There- 
fore, the Summary Statement does not at- 
tribute evaluations or comments to any in- 
dividual member. If two or more members 
voted against the majority recommendation, 
their opinion is also summarized In the 
Statement, without Identifying the members 
Involved. 

The Statements are the principal source of 
information regarding the application and 
the recommendation provided to the Na- 
tional Advisory Mental Health Council; they 
are also used by NIMH staff to provide infor- 
mation concerning disapprovals to applicants 
.and to follow the results of approved proj- 
ects. According to the NIMH Handbook, at 


of ^I^orniatiomActV^How'ever* it*"speclficaYly «» «* 1067 ’ 1080 

assures the applicants that the following in- (D.C. cir. ivii). . . 

formation does not fall within the terms of Defendants argue that all description of 
the Act and will not be disclosed to the ap applicant's proposed research, whether in 
publlc: ; ' Its application or in agency reports, consti- 

a Applications for research grant support tutes confidential material within the terms 
are "considered to be privileged information, of the fourth exemption. 3 However, that ex- 


Footnotea at end of article. 


Until such time as an application is ap- 
proved and a grant awarded, no Information 
is disclosed except for the use of Section I of 
the application form PHS-398 and the notice 
of research project form PHS--168 by the Sci- 
ence Information Exchange In connection 
with its responsibilities for exchange of In- 
formation among participating agencies. 

b. Section II of the application form PHS- 
398 or the corresponding material in appli- 
cation form PHS-2590. 

c. Details of estimated budgets, 

d. Discussions of applications by advisory 
bodies >« Plaintiff challenges this Interpreta- 
tion of the Act and NIMH’s consequent wi th- 


ud of article. non on rue jun, wu a - 
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emption shields only trade secrets and other 
confidential information that is either “com- 
mercial” or “financial” in nature. Get man v. 
N Z.R.B., 450 F.2d 870. 873 (D.C. Cir. 1971). 
None of the applicants for NIMH grant funds 
are profit-making enterprises, nor are such 
funds sought for the production or market- 
ing of a product or service.* Whatever Con- 
gress may have meant by the admittedly im- 
precise terms in the fourth exception, the 
Court cannot, consistent with its duty to 
construe the Act's exemptions narrowly, find 
that scientific research procedures to be un- 
dertaken by non -profit educational or med- 
ical institutions fall within those terms. 3 
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however, defendants would not prevail, for 
they have wholly failed to meet their burden 
of proving that the particular research de- 
signs and protocols at Issue in this case con- 
tain material that would normally be Sept 
confidential by the researchers themselves, 
regardless of the agency’s own assurances of 
confidentiality. See Sterling Drug,,, Inc. v. 
F.T.C.. supra, at 70S. 

Defendants also raise the fifth exemption,* 
which shields inter- and intra-agency memo- 
randa. However, this Court's finding that the 
“pins sheets” and site visit reports constitu te 
final agency opinions takes those documents 
out of the fifth exemption, see Grumman V, 
supra, at 13, and the applications are not 
protected, because they were written by non- 
agency personnel, see Note, The Freedom of 
Information Act and the Exemption for 
Intra-Aqenc] ) Memoranda, 86 Harv. L. Rev. 
1047, 1063-66 (1973),* and contain essentially 
factual material, see Bristol-Myers Company 
v. F.T.C., 424 F.2d 936,' 939, cert, denied, 400 
tr.3. 824 (1970). - ; . ■ V 

Similarly, there -is no merit to defendants’ 
claim that the disclosure of any agency refer- 
ence to the professional qualifications or 
competence of a particular researcher would 
constitute a clearly unwarranted Invasion of 
personal privacy under the sixth exemp- 
tion.* That provision shields only, "personnel 
and medical files and similar files" from dis- 
closure. Although the term “files” has been 
Justifiably criticized as vague, see K. Davis, 
supra note 4, at 798. it cannot be ignored." 
Tha sixth exemption was intended to protect 
“detailed Government records on an Individ- 
ual,” H. Rept. 1497, 89th Cong., 2d Sess. 31 
(1966), and It cannot be extended to shield 
a brief analysis of' professional competence 
written Into a final agency opinion. 

Perhaps In recognition of this distinction. 
Congress incorporated another privacy pro- 
vision Into the Act which is not limited to 
Government files. Immediately following the 
disclosure requirement- hi § 552(a)(2). the 
Act states: “To the extent required to pre- 
vent a clearly unwarranted Invasion of per- 
sonal privacy, an agency may delete identi- 
fying details when it makes available or pub- 
lishes an opinion, statement of policy, inter- 
pretation, or- staff- manual or Instruction. 
However, In each - case the justification for 
the deletion shall be' explained fully In 
writing,” Portions of the “pink sheets" and 
the site visit reports could fail within the 
terms of this exemption, but the Govern- 
ment has the burden of establishing that 
disclosure in each Instance would be- “clearly 
unwarranted.” See Getman v. N.LJIJI., supra, 
at 674. - 

Upon careful consideration of the com- 
peting interests Involved, the Court con- 
cludes that the Government may, to the 
extent described below, delete identifying 
details from statements of opinion concern- 
ing the professional qualifications or com- 
petence of particular individuals involved 
In the research project under consideration. 
Disclosure of such information might sub- 
stantially Injure thB professional reputa- 
tions of researchers, while deletion would 
not. In most instances, significantly obscure 
the reasons for assigning an application to 
a particular priority. 

It must be stressed, however, that the hold- 
ing of this Court is narrowly limited. Nor- 
mally, only the names of the individuals un- 
der discussion may be deleted, leaving the 
opinions themselves free to be disclosed. 
Grumman Aircraft Engineering Core. v. JBe- 
negotiation S 425 F2d 678, 880-81 (D.O, 
Cir. 1970) (“Grumman I"). If. as Is the case 
with many of the documents sought by plain- 
tiff the names of the researchers have al- 
ready been disclosed or if for any other rea- 
son the deletion of such names would not 
conceal the identity of the individuals under 
discussion, the statements of opinion might 


every case the defendants may only delete 
that minim um amount of Information nec- 
essary to conceal the Identity of those indi- 
viduals whose privacy Is threatened In the 
manner described above. :i 

As a further limitation, no deletions what- 
ever may be made from documents relating 
to an application — whether initial, continua- 
tion, renewal or supplemental — which has 
actually been granted, since in such cases 
the public’s Interest In knowing , how its 
funds are disbursed surpasses the privacy 
interests Involved. Nor may the Identity of 
an Institutional applicant be concealed, be- 
cause the right of privacy envisioned in the 
Act Is personal and cannot be claimed by 
a corporation or associations' ll. Davis, supra 
note' 4; at '.781, 799. ' \ " 

Apart 'from resolution of the Instant con- 
troversy, plaintlfl asks for assistance to in- 
sure that subsequent similar requests for 
Information from NIMH will hot be delayed 
and obfuscated by drawn-out negotiations 
and Court proceedings. Plaintiffs concern Is 
well, taken, for the Act should;" to the extent 
practical, be self-operative .to assure prompt 
disclosure as contemplated by Congress. At 
a minimum, the defendants should promptly 
modify existing regulations and grant ap- 
plication Instructions to bring them into 
conformity with the decision of this Court. 
It is particularly important that' grant ap- 
plicants be placed on notice that informa- 
tion submitted pursuant to an application 
for NIMH grant funds and final agency opin- 
ions concerning the award of such funds, 
as defined above, cannot normally be kept 
confidential nor withheld from the public. 

The foregoing shall constitute -the Court’s 
findings of fact and conclusions of law. 

Gerhard A. Gesell, 

: ” V E. District Judge. 

November 6, 1973. / ' " 

rooTNOTis ‘ 

1 The following textual description of the 
NIMH grant review process is taken prin- 
cipally from the depbsition of Dr. Ronald S. 
Lipmnn, Chief of the Clinical Studies Sec- 
tion of the Fsyohopharmacology Research 
Branch of NIMH and from the NIMH Hand- 
book for Initial Review Staff (1970), plain- 
tiff’s 1 exhibit in evidence. » v •• .• . - 

"Supplemental applications are for addi- 
tional funds above the amount previously 
approved for the current or any future proj- 
ect year. Renewal applications are for funds 
beyond the project period previously ap- 
proved. Continuation applications are filed, 
at the beginning of each year in the previ- 
ously approved project period. Generally, 
supplemental and renewal applications must 
compete for available funds with other ap- 
plications, new or otherwise: they are proc- 
essed through both stages of the review 
process. Continuation applications are gen- 
erally noncompeting and not subject to the 
review process. 

=* National Institutes of Health, Grant for 
Research Projects, Policy Statement 14 
(1972). This Inter pretation of the Act is con- 
sistent with HETW's more general Interpreta- 
tion. codified at 45 CHJt. 5 — . - 

= 5 UH.C. i 552(b)(4): “This section does 
not apply to matters that are ... trade 
secrets and commercial or financial Informa- 
tion obtained from a peraon and privileged 
or confidential. . . .” v ; i ' N 

* In recent testimony before Congress. Dr. 
John P. Sherman, Deputy Director of the 
National Institutes of Health, argued that 
the fourth exemption should apply to grant 
documents because “to the scientist and to 
the research clinician, research designs and 
protocols are regarded and treated as pro- 
priatary information, just as trade secrets are 
protected by the commercial and industrial 
sector.” Hearings on TJH. Government In- 
formation Policies and Practices Before a 
Subcomm. of the House Comm, on Govem- 


(1972). However, this analysis is only rele- 
vant to the extent that Dr. Sherman, recog- 
nizes that research procedures are not ac- 
tually trade secrets, nor are research part 
of the “commercial or industrial sector." His 
arguments are exceptional * * *. 

• . * . . • * • 

* The Attorney General’s Memorandum on 

the Public Information Section of the Ad- 
ministrative Ihocedure Act (1967), at 34, ap- 
parently reached a contrary conclusion, 
based upon comments In the congressional 
reports to the effect that ’’technical data” 
.concerning “scientific . or manufacturing 
processes” would be covered by the fourth 
exemption. However, Professor Davis: points 
out that the quoted "language was derived 
from a. Senate .report on an earlier version 
of the exemption which did not contain the 
limiting words "commercial or financial,” and 
that the shielding 6f non-commercial tech- 
nical Information would be contrary to the 
clear wording of the statute. K. Davis, The 
Information Act: A Preliminary Analysis, 34 
U. Cht. L. Rev. 761, 789-91 (1967). In resolv- 
ing this dispute in Davis’ favor, "the Court 
finds It significant that the D.C. Circuit in 
Getman followed Davis and interpreted the 
fourth exemption narrowly (although it did 
not specifically consider the disputed lan- 
guage in the congressional reports) , - while 
the Attorney General’s Memorandum in- 
terpreted it broadly to cover all confidential 
material. ’ . . 

•5 U.S.C. 5552(b)(5): “This section does 
not apply to mutters that are . . . Inter-agen- 
cy or' Intra-agency memorandums or letters 
which would not be available by law to a 
party other than an agency lnt litigation 
with the agency . . . , - ... 

T *5 TTH.C. 5 552(b)(6): “This section does 
not apply to matters that axe . .. . personnel 
and medical files and similar files the dis- 
closure of which would constitute a clearly 
unwarranted Invasion of personal pri- 
vacy. ...” 

• An earlier version of the sixth exemption 

shielded the specified flies and all “similar 
matter" (emphasis added), but Congress 
amended that phrase to use the more lim- 
ited term "files” throughout. K. Davis, supra 
note 4, at 798 n. 94. * . 

if-- * i „ '.WsMSi.’-iiv.*, 

[1IJ3. District Court for the District of Co- 
lumbia — Civil Action No. 1279-73] 
Washington Research Project, Inc,, Plain- 
.. Tire, Versus Department or Health, Edu- 
cation, and Welfare, and Caspar W. Wein- 

BERGER, DEIENDANTS ■ ■ ' ■->, , . 

, ’ ORDER 

In accordance with the Court’s Memoran- 
dum Opinion filed this 6th day of November, 
1973, it Is hereby 

Ordered that the defendants promptly 
amend all relevant application tastt-uctions 
and agency regulations, including these codi- 
fied at 45 CJB. 5 5, to bring them into con- 
formity with the decision of this Court, and 
It Is further ’ - : 

3 Ordered that the defendants promptly pro- 
duce and make available to plaintlfl for in- 
spection and copying all documents listed. 
In. Its request for information dated April 13, 
1973, except that, If any such document re- 
lating to an application that has not been 
granted contains a statement of opinion by 
a Government officer, employee or consultant 
concerning tie professional qualifications or 
competence of an individual Involved In the 
research project under consideration, the de- 
fendants may delete from that document any 
detail which would Identify a particular in- 
dividual as the subject of that statement, or. 
If such deletion would be impossible or in- 
effectual, the> defendants may delete the 
statement IteSf. 

Gerhard A. Gessell, 

U.S. District Judge, 

November 6, 1973. 
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nt. DOLE. Mr. President. I. think the 
.sicna'ti’on, i’n this 
search Project 

'ment of Stealth, Education and Wei' 
fare clearly demonstrates the need for 
congressional action to insure that re- 
search ideas are indeed accorded the 
confidential status which they deserve. 

It is for that sole reason that I drafted 
the said amendment, in anticipation of 
proposing its adoption. 

While it is not our business to preempt 
the courts in matters of judicial concern, 
it is our affirmative legislative duty to 
lay down proper statutory guidelines. 
Regardless of the outcome in the cited 
case, therefore, we still have the obli- 
gation to protect against any future un- 
necessary, unwise, and unfair premature 
disclosure requirements in the specific 
area of scientific experimentation. 

Certainly, the whole idea of “disclo- 
sure” and the public’s “right to know” is 
of paramount Importance at this time in 
our Nation’s ..history. And I have no de- 
sire or Intention of placing undue re- 
strictions on those fundamental con- 
cepts. But I feel very strongly that, in 
the area of research grants, nondisclo- 
sure entitlement is justified— and com- 
pletely within the spirit of the Freedom 
of Information Act Itself, 

It is my sincere hope that my col- 
leagues will agree, and join me at the ap- 
propriate time in moving to identify such 
matters as specifically excepted from 
categories of information which should 
be disseminated to the public. I urge 
this problem to be the subject of special 
hearings at the earliest opportunity, and 
that it be resolved coincident with fu- 
ture health legislation, as the distin- 
guished floor manager of the present 
bill <Mr. Kennedy) has suggested. 

The PRESIDING OFFICER. The 
question Is on agreeing to committee 
amendment in the nature of a substitute, 
as amended. 

The amendment was agreed to. 

The PRESIDING OFFICER. The 
question is on the third reading of the 
bill. 

The bill (S. 2543) was ordered to a 
third reading and read the third time. 

Mr. KENNEDY. Mr. President, I ask 
that the Chair lay before the Senate a 
message from the House of Representa- 
tives on H.R. 12471. 

The PRESIDING OFFICER laid before 
the Senate H.R. 12471, to amend section 
552 of title 5, United States Code, known 
as the Freedom of Information Act. 

The PRESIDING OFFICER. The bill 
will be considered as having been read 
twice by title, and without objection the 
Senate will proceed to its consideration. 

Mr. KENNEDY. Mr. President, I move 
to strike all after the enacting clause of 
H.R. 12471 and insert in lieu thereof the 
language of S. 2543 as amended. 

The PRESIDING OFFICER. The ques- 
tion is on agreeing to the motion of the 
Senator from Massachusetts to insert 
the Senate language as a substitute for 
the House bill. 

The motion was agreed to. 

Mr. KENNEDY, Mr. President, I ask 
for the yeas and nays on final passage. 
The yeas and nays were ordered. 

The PRESIDING OFFICER. The ques- 





on the engrossment of the amend- 

grossed and the bill to be read a third 
time. 

The bill (H.R. 12471) was read the 
third time. 

The PRESIDING OFFICER. The bill 
having been . read the third time, the 
question is. Shall it pass? 

Mr. GRIFFIN. Mr. President, is the 
Senator from Nebraska entitled to rec- 
ognition? 

The PRESIDING OFFICER. The Sen- 
ator from-Nehraska is recognized. 

Wr7 HRTTSKA~*~M r- President, I shall 
take not more than 3 or -4 .minutes to 
recapitulate what has transpired today 
on this bill. 

F irst. I point out, that this h ill .was re- 
n orted unani mously and_ai .lt, hnnt ob jec- 
tion from the Judiciary C om mittee , in a c- 
comolish. to 

t.bp •Pvepdnm of -T.atemiifllim.Jtek. which 
w as, enacte d in. 1366. 

Some substantive changes were offered 
in committee. They were turned down. 
The purpose was to make it an effective 
and an efficient implement and In a very 
vital field; namely, the right of the pub- 
lic to know, on the one hand, and, on the 
other hand, to conserve the confidential- 
ity of Federal Government departments 
and documents and to enable them to 
function properly and effectively. 

tyr. President, it is to be regr etted that 
some major, substantive changes we re 
e ffected by amendments on the floo r of 
the Sena te today. 

It is my intention — and I shall do so — - 
to volTa/ponst^^ 

present Intention to call to 

u rSjS rjhla .featiireajOlJtttsJ> wo amend- 
ments. - ■ 

‘ In my judgment, there has been a dis- 
astrous effect upon law enforcement, par- 
ticularly by the Federal Bureau of In- 
vestigation and the law enforcement 
agencies of our national Government. 
. The amendments will have an effect also 
on the local law enforcement agencies 
as. welL 1 


Statement 

_Mr. .President* my points at summary are 


asJLcah-to.yeto. this-i»sasuEavTt.ls..my 
b elief that it is suffic iently dlsadv anta- 
gesua^njiji&teto^taljffiSnESSi'es a 
vqtm.lt is to be regretted, Mr. President, 
because we had a good bill. We should go 
forward and make the Freedom of In- 
formation Act as effective as possible_X 
t. hlnk a fine balance had been wal ked 
nii t with t.he ..manv interests... ao aic.e.ting 
for information that either should be d is- 
clrae dorshould be HelcTconfide^ iaLfind 
w ith ot her interests such as permi tting 
t he courts to review classified doc uments 
In camera. 

MrTPresident. I make this as a state- 
ment in connection with the future pro- 
ceedings on the bill. 

Mr. President, I ask unanimous con- 
sent that a brief statement summarizing 
those points he printed in the Record. 

There being no objection, the state- 
ment was ordered to be printed in the 
Record, as follows: 


the Muskie amend- 
ment. t fear that we are giving undue lati- 
tude to the courts In dealing with a very 
important national Issue. The amendment , 
asks the courts to review documents to de- 
termine their effect on the national defense 
and foreign policy of the United States. Yet 
the amendment offers the courts no guid- 
ance in performing this task. It asks the 
court to make political judgments. 

Indeed, this Is a task for which, the courts 
themselves have found that they lack the 
aptitude, facilities and responsibiUty. This 
is not my own flat statement. These are the 
word3 the Supreme Court used in. C. & S- Aif 
Lines v. Waterman: • • 

[Tjhe very nature of executive decisions 
as to foreign policy is political, not judicial. 
Such decisions are wholly confided by our 
Constitution, to the political departments of 
the government. Executive and Legislative. 
They are delicate, complex, and Involve large 
elements of prophecy. They are and should be 
undertaken only by those directly responsible 
to the people whose welfare they advance 
or imperil. They are decisions of a kind 
for which the Judiciary has neither aptitude, 
facilities nor responsibility and which has 
long been held to belong in the domain of 
political power not subject to judicial In- 
trusion or inquiry. ' ' j 

Likewise, a Harvard Law Review Develop- : 
ments Note reached the same conclusion. 

In discussing the role of the courts in re- 
viewing classification decisions, it states that 
“there are limits to the scope of review that 
the courts are competent to exercise," and 
concludes that "a court would have difficulty 
determining when the public interest in dis- 
closure was sufficient to require the Gov- 
ernment to divulge information notwith- 
standing a substantial national security in- 
terest in secrecy.” 35 Harvard Law Review 
.1130, 1225—20 (1672). 

Furthermore, the Attorney General in a 
letter which I earlier introduced in the Rec- 
ord expressed the opinion that grave con- 
stitutional questions arise in the adoption 
of this amendment. As the Attorney Gen- 
eral concluded, "the conduct of defense and 
foreign policy is specially entrusted to the 
■ Executive by the Constitution, and this 
responsibility Includes the protection of in- 
formation necessary to the successful con- 
duct of these activities. For this reason, the 
constitutionality of the proposed amend- 
ment la In serious question.” 

Second, I believe that the amendment to 
exemption 7 could lead to a disastrous ero- 
sion of the FBI’s capability for law enforce- 
ment notwithstanding the safeguards and 
standards contained In that amendment. To 
be sure, the standards contained in the 
amendment look well on paper. However, 
based on the experience that the FBI lias ac- 
cumulated to date under standards similar 
to these, it is clear that they are difficult 
if not impossible to administer. 

Here are some of the effects which adop- 
tion of the Hart amendment could have. 

1. It could distort the purpose of agencies 
such aa the FBI, Imposing on them the added 
burden of serving as a research source for 
every writer, busybody, or curious person. 

2. It could impose upon these agencies the 
tremendous task of reviewing each page of 
each document contained in any of their 
many Investigatory files to make an inde- 
pendent judgment aa to whether or not any 
part thereof should be released. 

3. It could detrimentally affect the confi- 
dence of the American people in its Federal 
investigative agencies since it will be appar- 
ent these agencies no longer can assure that 
their identities and the information they 
furnish in confidence for law enforcement 
purposes will not some day be disclosed to 
the subject of .the conversation. 
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Fourth, and 
for severe prob! 
individuals. 

Mr. President, in my view, nothing would 
he lost by deferring action on this amend- 
ment because tae FBI is now operating under 
standards virtually similar to those contained 
in the amendment. It would be well to allow 
i>, suitable interval of experience to be ac- 
cumulated under these regulations in order 
to ascertain the wisdom or lack thereof in 
putting these standards- in statutory form. 

Mr. President, the highly detrimental and 
far-reaching impact that these two amend- 
ments taken together pose is so grave and 
sweeping that it la my intention to address a 
letter to the President urging as strong as I 
can that he veto this measure- if it pauses in 
this form. ' ' 

Mr. McCIiliAN. Mr. President;, will 
the Senator yield? - . 

Mr. HRUSKA. Mr. President, I gladly 
yield' to the distinguished Senator from 
a r fc an s a s • ** ■“ ■£?.■ t. ^ ^ 

Mr. McCT,Prr.l,AIT. ' Mr. Presiden t, ; L 
wish to associate myself with thaj yiews 
exp ressed: by the aistingmshed Sen ator 
f rd5i Nebraska. I iuuy intended to sup - 
port the measure as; it came to theiioor 
of the Sena t e. However, in .view < rf the- 
a mendments that have been a greed to 
dest-rtws the purpose. of the 
h iTT7tn~ ttiv Judgme nt , and violate . the 
Katinn's security on ^ penmen ts and rec- 


shall now have to vote agai nst the bill. 

£& ' . K ENN EP T . ' M r : ~PTg5ldedt~ry ield 

myself 2. minutes. • . v- - v 

The Freedom of Information Act- was 
passed to 1956. This legislation we aie 
considering today is really a response by 
Congress to the past experience we have 
found with the failure of Government 
agencies to respond to the public’s legiti- 
mate interest to. what had been taking 
place inside their walls. It is precisely 
the extreme and unreasonable secrecy 
of the past that this bill addresses, and 
r think the overwhelming support by the . 
press- and across the- country fort some 
legislative response to this secrecy can 
be answered by this biS. 

I should say that the amendments that 
1 -ave been agreed, tor by a strong 'rote in 
he Senate today in no way infringe upon 
stional security or upon the law en- 
>r cement agencies' and thefr responsi- 
bilities to this country. X think this Is the 
most important legislative action that 
< ua be taken to open up the. Govern- 
ment to the American people, who re- 
• t uire it, who demand it, who are legging 
and pleading: f or i&- 
I want to acknowledge the construc- 
tive' and supportive efforts of Senator 
Hkttska and his- staff fn developing tods 
legislation for floor action. I am disap- 
pointed that he does not feel that he 
can support this. bill as amended on the 
floor. - \'f 

The bill provides ample protection for 
the legitimate interests of Government 
agencies. It also insures that they will be 
open and responsive to the American 
people. - 

I hope that the bill will be passed. 

I am ready to- yield back the reniaind er 

of my time. . ■ *^b^”^ oi3ert 

Mr. HRUSKA. Mr. President, may 1 £££“** 
ask ai my colleagues if there are any Eastland X 
requests for time? Apparently there are Griffin 


Mr. KENNEDY. Mr. President, I yield 
back the remainder of my time. 

The PRESIDING OFFICER. All time 
has been yielded back. The bill having 
been read- the third time, the question is. 
Shall it pass? On this question, the yeas 
and nays have been ordered, and the 
clerk will call the.iolL 

The second assistant legislative clerk 
called the. roll. 

Mr; ROBERT C, BYRD. I announce 
that the Senator from California (Mr. 
Cranston), the Senator from Ark ansa s 
(Mr. Fuxbkight), the Senator from 
Alaska. (Mr. Gravel) „ the Senator from 
* Tn Hi ana. CMr. H Aimer,' , the Senator from 
South Carolina (Mi. Rollings), the Sen- 
ator from Iowa (Mr. Hookes), the Sena- 
tor from Hawaii CMr. Inouve) „ the Sen- 
ator front South Dakota (Mr. Mc- 
Govern), the Senator from New Mexico 
(Mr. Montoya), the Senator from Rhode 
Island (Mr. Pastors), the Senator from 
Rhode Island (Mr. Pell) , and the Sena- 
tor from Alabama (Mr. Sparkman) are 
necessarily absent. 

r further announce that, if present 
and voting., the Senator from Alaska 
(Mr. Gravel), the Senator from South 
Dakota (Mr. McGovern), the Senator 
from Rhode Island (Mr. Pastors), the 
Senator from Rhode Island (Mr. Pell.) , . 
and the Senator from California (Mr. 
Cranston) would each vote “yea.” 

Mr. GRIFFIN. I announce that the 
Senator from Utah (Mr.. Bennett), the 
Senator from New York (Mr. Buckley), 
and the Senator from Idaho (Mr. Mc- 
Clure) are necessarily absent. 

I also announce that the Senator from 
Colorado (Mr. Dominick), the Senator 
from Arizona (Mr. Fannin), the Senator 
from Arizona (Mr. Goldwater) , and the 
Senator from South Carolina (Mr. 
Thurmond!, are absent- ,, on official r 
business.-, ‘ '.uV'> Tb ;,1 ; -Vo- t 

I further announce that, if present and 
voting, the Senator from South Carolina 
(Mr. Thurmond) would vote “nay.” 

The result was announced— yeas 64, 
nays 17, as follows: 

[No 221 teg;J 
TEAS — 64 - 


Buckley 
Crmston 
Dominick 
Fannin 
Fuibriglrt 
Goldwater 


nartke 
BoUtnga 
Hughes 
Xnouye 
McClure 
McGovern 


Mon U>?-\ 

Pastora 

Fell 

Sparkman 

Thnnnond 


So the bill (H.R. 12471) was passed, 

Mr. KENNEDY. Mr. President, I move 
that the vote-by which the bill was passed 
be reconsidered. 

Mr. MOSS. Mr. President, X move to 
lay that motion on the tablet 
The motion to lay on the table was 
agreed to. . r : ' ‘ 

Mr. KENNEDY! Mr. President, I move 
that S. 2543 be- indefinitely postponed. 
The motion 1 was agreed to. ( OOMM 


tfiALIH SERVICES RESRATI 
HEALTH STATISTICS, AND MEDI- 
CAL LIBRARIES ACT OF 1374 

Mr. KENNEDY. Mr. President,-^ ask 
the Chair to lay before the Sepate a 
message from the House of Representa- 
tives on H.R. 11385. ■ j 

The PRESIDING- OFFICER (Mr. 
Nunn) laid before the Senate/a message 
from the House of Representatives an- 
nouncing its. itsagreemept tor the amend- 
ment of the Senate to tae bill (H R. 
11385) to amend the Publii Health Serv- 
ice Act to revise the prog/a hb of health 
services research and to extend the pro- 
gram of assistance far medical libraries, 
and requesting a confprence with the- 
disagreeing votes of the 


th< 


Senate on the 
two Houses thereon. 

Mr. KENNEDY. I 
ate insist upon its 
to the request of 
ference on the disa 
two Houses thereon 
be authorized to a 
on the part of the 

The motion, w 
Presiding Officer 
njtdy,i Mr.. Willi, 
EAgleton, Mil 
Mr. Pell, Mr: 1W 
Mr. SCHWEncER, 
nick, Mr. Beall, 
conferees on 


ove that the Sen- 
Jndmenfc and agree 
" House for a con- 
eetog votes of the 
and that the Chair 
at the conferees 
_ sate. 

agreed, to, and the . 
Ippo toted Mr. Ken- ’ 
Mr. Nelson, Mr. 
iTOs,. Mr.. Htrcirss. 
i A lb, Mr. Hathaway, 
Javits, Mr. Domt- 
v Taft, Mr. Stafford 
of the Senate. 


Abourezk, - . 

Aiken 

Baker 

Bartlett 

Barb 

Beall 

Brllmon 

Bentsen 

Blhle 

Bldea 

Brock. 

Brock* 

Burdick 

Byrd. 

Harry F., Jr. 
Cannon 
Case- ’ 'J 
Chiles v 
Church - . 
Clark 
Cook 
Dale 


Allen. 


Doro.entcl 

Eagleton 

Ervin 

Fong 

Gurney 

Hart j. 

Haskell 

Hatlield 

Hathaway 

Huddleston 

Humphrey 

J act: son 

Javlts 

Johnston 

Kennedy 

Magnuson 

Mansfield 

Mathiaa 

McGee 

McIntyre 

Metcalf 

Metzenbaum 


. Mondals 
Moea 
Musfcfc 
Nelson 
Backwoof) 
Pearsob 
Percy 
Proxmlre . 
BlWcoffi ; 

Rod ~ 

Scnwelker 

Scott, Hugh 

Stafford. 

Stave ns 

Stevenson 

Symington 

Taft 

Ttmney 

Weleker 

WUllama 

Young 


Hausen “ Bandolpb 
iTfieisr" . i^ecott, 
Hruaka *** William L. 

Long StennU 

McClellan Talmadge 

Nunn Tower- 


part 


HNHRGY TRANSPORTATION SECU- 
RITY OR : INSECURITY — AT ViTKAT 

COST? | ' : v . 5 . ' . 

Mr. COTTfcN. Mr. President, I'asli 
unanimous c«gisent to insert in. the? Bjec- 
ofiD a stateqient which I made today 
before the Subcommittee oa Merchant 
Marine of crsir- Committee on Cbanaerce, 
oppostog th | bills, HR. 8133 and Si 2083. 

The biii ffl'R. 8133, carries- the short 
“The fenergy Transportation Secu- 
rity Act offlim,” and would require an 
increasing ^percentage at imparted loetro- 
lenn* anfi! petroleum products to be 
transported; on higher-costing U.H-fiag 
tanker ve^eht 

If enacted, this legislation could have 
a profound, smd probably adverse, effect 
upon thal cost of meeting our current, 
pressing renergy resource needs. IE seri- 
ously question whether, as reflected in 
the she 


.stion whether, as reflected in 
. title “The Energy Transporta - 
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COMMENTS (Number each comment to show from whom 
to whom.^-Draw a line across column after each comment.) 


Attached is an excerpt from 
yesterday's Record on the Freedom 
of Information Act amendments, par- 
ticularly the Muskie amendment. 
Senators Stennis and Hruska state- 
ments in opposition are clipped. 

Also clipped is the Attorney Gener- 
al's letter questioning the consti- 
tutionality of the authority of 
the courts to break classification 
and Hruska' s prediction of veto. 

The results of the FBI exten- 
sive lobbying against the amendment 
opening up the law enforcement 
files netted four more votes (33) 
than the opposition against the 
Muskie amendment (29) , but in the 
process they lost Jackson, McGee, 
Taft and Young. 

Because of the Muskie amendment] 
Hruska and McClellan voted against 
final passage of the bill as did 
Eastland, Byrd and Bill^Scott of 
the full Judiciary Committee. This 
may be significant in conference 
since the House bill has" exempted 
from court review information ex- 
empted from disclosure by statute. 
The vote of the Judiciary Committee 
on the bill reported to the Senate 
without the Muskie and Hart amend- 
ment was unanimous. There are many 
good quotes which may be useful in 
Marche tti. 
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